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Will 2005 be the year BPL really takes off?
Much like deployments so far, opinions vary

Bold predictions of significant growth in the deployment
of broadband over power line service on utility networks are

becoming harder to find these days, but
there are plenty of utility officials who
believe BPL service will continue to gain
more acceptance among their colleagues

in 2005.
And a steady, incremental growth in BPL deployments will

lead more utilities to take a hard look at whether they should
install BPL equipment on their facilities, industry officials said in
a series of interviews. 

It was not that long ago when consultants, trade groups and
others were forecasting BPL as an almost miracle cure for what
ailed the utility industry following the meltdown of the energy
trading sector and the massive blackout in 2003. But the resulting
emphasis by a majority of utilities on being solely regulated
distributors, along with unresolved regulatory issues surrounding
BPL (see story, page 8), has meant the massive rush to BPL

Coal industry, utilities keep mercury focus
on trading; say technology still too uncertain

More research and development is necessary to ensure
effective technology is available to reduce mercury emissions
from coal-fired generation before specific reduction levels are set
and industry is forced to invest billions of dollars to comply, the
National Mining Assn. said last week.

“We’re talking multibillion-dollar decisions” to meet
emission reductions expected to be imposed this year through
federal “Clear Skies” legislation or regulations, said NMA
President and CEO Jack Gerard. “That’s why it is so important to
get black-letter law.”

Congress is preparing to debate the administration’s Clear
Skies bill to trim coal-fired plants’ emissions of nitrogen oxides,
sulfur dioxides and mercury by about 70% starting in 2018. The
Environmental Protection Agency, meanwhile, is set to finalize
regulations in March that would set similar limits in 29 states.

The industry said commercially available technology —
defined by the NMA as having a “predictable level of
performance for all coal types” — to achieve such standards does
not exist. “It is important in the short term to develop
technology,” said Gerard in a press briefing. “We need energy

Texas Pacific Group discloses confidential
documents in uproar over PGE acquisition

Amid charges of secret dealings with Oregon regulators, Texas
Pacific Group has voluntarily made public 700 pages of
confidential documents it filed in an application for its proposed
$2.35 billion purchase of Enron unit Portland General Electric.

The Fort Worth, Texas, private equity firm made its
disclosures after a local newspaper, Willamette Week, published
excerpts of the documents submitted to the PUC that the PUC
said had been leaked illegally by an unnamed source.

Based on the documents, the newspaper alleged the investor
group, through its Oregon Electric holding company that would
own PGE, planned to lay off employees, slash costs and
maintenance budgets and sell the utility for up to $1.2 billion in
profit in as few as five years. Publicly, Texas Pacific has made no
such claim, although it has said it does not own companies
longer than 12 years.

Texas Pacific Group stressed that the documents, where PGE
was code named Tahoe, had been requested by the Oregon
Public Utility Commission and had been available to 48
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MARKETS

‘We need to listen,’ Kelliher says of concerns
about RTO markets; Wood calls worries valid

Recent policy papers by major transmission customers
questioning the benefits of competitive energy markets operated
by regional transmission organizations are having a significant
impact on the Federal Energy Regulatory Commission and have
led at least one commissioner to consider whether RTO
governance structures are meeting consumer needs.

“When transmission customers are expressing doubts”
about the benefits of competitive markets, “we need to listen
carefully,” Commissioner Joseph Kelliher said in an interview
last week. Also last week, Chairman Pat Wood said he had met
with members of both groups that produced the papers in
question and he had their concerns on his agenda.

“We’ll be addressing a number of those issues in our
proceedings as we go forward in the next couple of months,”
Wood said. “Those are valid concerns.”

Kelliher referred to a paper released last month by the
American Public Power Assn. that called for a “mid-course
correction” in how FERC and RTOs administer and operate
wholesale energy markets. According to APPA, RTOs, which
were intended to lower costs and assure open and
independent operation of the transmission grid, have instead
produced spiraling administrative costs, few incentives to
build new transmission and, in some cases, higher wholesale
prices (EUW, 13 Dec ‘04, 4).

“I definitely take the APPA report seriously,” Kelliher said.
And just before that report, a group of industrial customers

in the PJM Interconnection — largely seen as the most
successful RTO in the country — released its own paper
privately to PJM and government regulators expressing similar
frustrations (EUW, 3 Jan, 1).

The papers — drafted by two influential customer groups —
have clearly caught FERC’s attention and, if their views are not
addressed immediately, they could be a major political issue for
the agency, industry observers said. “I think they smell a rising
tide,” one attorney sympathetic to the groups said.

FERC “is going to have to figure out a way to resolve this,”
a lobbyist said.

For Kelliher, the reports signify a need to revisit the way
RTOs are governed. Focusing particularly on the APPA report,
Kelliher said the independent RTO boards FERC prefers may
not be fully accountable to customer needs and their set-ups
may need to be revised.

“I think we should express a willingness” to give
stakeholders a stronger voice on the RTO boards, he said.

FERC has long preferred RTO governing boards to be free of
market influence, and has often pointed to the original
California Independent System Operator stakeholder board to
prove its point. The agency in late 2000 determined that the
stakeholder board was often deadlocked and unable to react
quickly and decisively during the early stages of the Western
energy crisis. The board was also seen as susceptible to political
pressure, and FERC, in an effort to keep similar patterns from
happening in other RTOs, demanded that ISO/RTO boards
consist solely of interests independent of the market.

But Kelliher said FERC may have jumped the gun by cutting
off stakeholder participation in RTO boards as a general policy.
While the Cal-ISO board may have been too unwieldy, Kelliher
said, the agency “may have overreacted” to the problems the
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stakeholder board may have been causing.
Shunning stakeholder participation, Kelliher said, has

resulted in RTO boards managed by officials who may not
fully understand the needs of their customers. This appears to
be a “growing perception” among transmission customers,
Kelliher said.

In its report, APPA said independent RTO boards “can lack
direct accountability to the industry participants” in a region
and their customers. “APPA members have seen RTO boards
vote to take actions that a very substantial majority of industry
stakeholders in their own regions vehemently opposed,” the
report said. “When such events occur repeatedly, there is a loss
of confidence in — and ‘buy in’ to — RTO actions by industry
participants. This can be very damaging for the RTO itself in
the long run. RTOs will only be able to operate effectively if
they are accountable and have the respect of all industry
participants that must deal with the RTO.”

Kelliher said that while stakeholders do have some voice at
the RTO board, it is “not as loud” as it needs to be. A result is
that boards may establish and approve products and markets
that are not necessarily needed or customer-friendly. “I think in
some cases RTO products are [products that some customers]
don’t value,” he said.

Kelliher suggested that the agency consider promoting
“hybrid” boards that consist mostly of independent officers but
also give stakeholders “a bigger voice.”

A spokesman for the PJM Interconnection said his
company’s governing board was very responsive to customer
concerns and has made several changes to its market rules to
accommodate concerns. That said, the board must balance the
needs for each stakeholder and cannot be biased in favor of
certain groups.

“We’ve made a lot of changes to the market rules …, but we
can’t favor one group over another,” the spokesman said. PJM’s
goal “is to administer a fair marketplace,” he said. “We can’t
slant it one way or another.”

In another volley against new SECA charges,
PJM-MISO customers protest the RTOs’ tariffs

Transmission-dependent utilities within the PJM
Interconnection and Midwest Independent Transmission
System Operator’s footprints asked the Federal Energy
Regulatory Commission to reject the RTOs’ transmission
tariff revisions that caused a sudden spike in utilities’
transmission charges.

The PJM-MISO Regional Group of nearly 40 investor-owned
and municipally owned utilities, cooperatives, public service
commissions and market participants in a joint filing on Jan. 7
claimed the PJM and MISO compliance filings, submitting the
tariff revisions for approval, were “patently deficient” and
would shift between $333 million and $500 million among
customers throughout the PJM-MISO footprints. 

“There is no lawful basis for imposing such charges at all,”
protesters argued. “The commission, at the very least, must
initiate an evidentiary hearing and order MISO and PJM to

delay billing these charges pending a commission
determination … or at least pending commission action on the
compliance filings.” 

The protest is the group’s second round of complaints
about the issue, as it has already asked FERC to reconsider its
Nov. 18 order that eliminated through-and-out rates and
implemented a seams-elimination cost-adjustment (SECA) fee
to help transmission owners recover costs. The agency
eliminated the through-out rates when, in 2002, it approved
the expansions of both MISO and PJM. According to FERC, the
through-out rates posed a barrier to an efficient wholesale
market over both footprints.

The SECA will be assessed through April 2006, when it is to
be replaced by a license-plate pricing mechanism through
January 2008.

On Nov. 24, following the FERC order, PJM and MISO made
changes to their tariffs. The PJM tariff provides for SECA
payments to MISO transmission owners for their lost revenues
and vice versa.

“So, the load-serving entity is paying for transmission plus
the SECA, whereas the seller, whoever transmitted across the
border, no longer has to pay because of elimination of through-
and-out charges,” said Alex Zakem, former vice president of
operations at retailer Quest Energy and current consultant for
parent company WPS Energy Services. WPS was one of several
companies that signed the petition.

“How could this elimination of somebody else’s
transmission fees increase ours by double?” Zakem asked
rhetorically.

Quest’s bottom line would be affected “quite a bit,” Zakem
said. Quest, which operates in Michigan, used to pay
$1,600/MW/month on the eastern border and $980/MW/month
on the western border. “The first round of SECA calculations
would have added more than $2,300,” he said. 

“We gave up ‘pancaked’ rates and joined MISO…
Somewhere along the line, there’s got to be a benefit to that,”
said William Bourbonnais, vice president of WPS Resources,
which owns no transmission. “We’re paying RTO costs that are
starting to come out of our ears.”

“Even if we dropped out of the MISO, we would be
surrounded by MISO,” Bourbonnais said. There are no other
options, he said. “We could join PJM because we are
interconnected with PJM through Commonwealth Edison, but
the costs there are the same,” he said.

What does not make sense to Bourbonnais and many of the
protesters is that in Wisconsin’s case, ComEd’s original charges
were high enough to make the Exelon unit a profit. So the new
revenue losses seem unfounded, they said.

But Steven Naumann, vice president of wholesale market
development for Exelon, said that the same load requirements
exist in Michigan, Quest’s territory, that existed in 2002. 

In the end, Quest’s bill would come from MISO because its
service territory, Michigan, is part of MISO. However, MISO will
“turn the money over to PJM and then that would be turned in
to ComEd,” Naumann said.

“The federal courts’ prediction of harm to customers is
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very real in this particular case, as transmission customers,
both large and small, are about to be hit with massive new
charges, some as high as $11,895/MW per month,” the
protesters said.

The PJM-MISO Regional Group, including Allegheny Power,
Consumers Energy Company, Baltimore Gas and Electric,
Wisconsin Electric Power and PSEG Energy Resources & Trade,
among others, further argued that the SECA is based on
transmission owners’ 2002 test-year data as evidence of
potential revenue losses. They only claimed they were going to
lose money, protesters said.

“No record has been developed that would support a SECA;
there is no support for any of the claimed lost revenues that
the SECA is designed to replace,” the city and towns of
Hagerstown, Thurmont, and Williamsport, Md., and the Town
of Front Royal, Va., said in their own joint protest.

The SECA is based on data that was never reviewed or
submitted to FERC, Bourbonnais said, “so FERC has a rate that
has no supporting data.” 

“All of the compliance filings fail to disclose that virtually
all of the methodological and factual issues that made it so
difficult to agree on a workable SECA lay unresolved behind
the plethora of numbers, calculations and pivot tables,” the
group said in its filing.

FERC directed transmission owners to use 2002 data when
calculating the SECA from December 2004 to March 2005.
Then, transmission owners are required to use 2003 data until
March 2006, Naumann pointed out. In April 2006,
transmission owners are to replace the SECA with a long-term
pricing plan.

“The [SECA] calculations are hidden; they’re not well
supported, parties don’t know and understand the method, and
that’s why they’re in rebellion,” Zakem said.

“We [Wisconsin] are willing to pay the 95-cent through-
and-out rate for the transactions that continue through the
transition period, no more,” Bourbonnais said.

Wisconsin is even willing to bear the SECA until the joint
and common market kicks in after April 2006, he said. “I’m
willing to do that for the transition period, but not for the long
term,” he said. 

Further, the protesters said, imposing SECA charges on Dec.
1, 2004, violated FERC’s filed-rate doctrine by allowing
transmission owners to raise rates ignoring the due process of
hearings and protests. “Moreover, it is hard to imagine how the
commission could have possibly set rates as of Dec. 1, 2004,
because several ‘compliance’ filings, which supersede the Nov.
24, 2004, filings, were submitted after Dec. 1, 2004,” the
protesters said in the filing. 

MISO, protesters said, did not even give notice to its
customers of its tariff changes. After its Nov. 24
compliance filing, MISO’s transmission owners filed actual
proposed charges and the “supposed rates” were set forth
as fixed monthly charges to specific sub-zones, the group
said in its filing.  

“The MISO transmission owners’ approach compounds the
filed-rate doctrine problem and provides an additional basis for

rejection of these compliance filings by the commission,” the
group said.

Protesters also argued over PJM transmission giant
American Electric Power’s complaint that without the SECA, it
stood to lose $35 million in lost revenue.

EEI defines policy positions, endorses
‘flexibility,’ mindfulness of native load

State and federal regulators must be in “harmony” if
wholesale electricity competition is to meet expectations, the
Edison Electric Institute said in a position paper last week.

In a policy framework adopted at its recent annual CEO
meeting, EEI addressed a number of issues that have been
subjects of contention in various cases throughout the past
year. Among other things, it said competitive market rules, as
enforced by the Federal Energy Regulatory Commission and
state utility commissions, should be open and flexible and not
favor one structure over another.

“The benefits of robust wholesale competition can be
achieved only if a strong, effective state-federal working
relationship is established on all regulatory matters that
provide the stability and certainty needed to attract
investment,” EEI said.

Market rules “should not favor one corporate structure,
business model or retail regulatory model over another,” the
investor-owned utility group said. “Many different structures
and business models can coexist in a competitive wholesale
marketplace provided there are fair rules in place for all market
participants.”

EEI’s framework also endorsed mandatory, enforceable
reliability rules that are approved by the North American
Electric Reliability Council, with FERC oversight.
Establishment of this regime was included in the energy bill
that failed last year.

The utility group encouraged the expansion of regional
transmission organizations, but said RTOs would not form in
all parts of the country. Where no RTOs develop, “open access
to power lines should be achieved by state and FERC-approved
mechanisms, which might include independent transmission
administrators, transcos or similar organizations.”

To encourage RTO participation, FERC should create
incentive transmission pricing policies and also ensure states
have “an important role” in regional transmission planning. 

On market power, EEI acknowledged FERC’s “responsibility
to prevent the exercise of market power in competitive
wholesale markets,” but urged the agency to keep in mind
utilities’ native load commitments and their responsibility to
keep costs low for retail customers.

Also, FERC and the states should “provide sufficient
certainty in their rules and decisions to stimulate long-
term investments by avoiding after-the-fact revisions,
decisions that implement a ‘lower of cost or market’
approach or decisions that transfer uncompensated risks to
utilities,” EEI said.

A “reasonable competitive resource procurement process
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should be in place which explicitly recognizes both FERC’s
jurisdiction over wholesale transactions and state 
jurisdiction over wholesale transactions and state jurisdiction
over retail service, planning, resource adequacy, fuel 
supply choices, environmental aspects of electric 
generation and retail cost-recovery issues,” the 
framework said.

On procurement issues, EEI said that competitive affiliates
of investor-owned utilities “should be allowed to compete in
competitive procurements conducted by regulated utilities to
serve their own retail customers. Transactions with affiliates
should be conducted in a fair and transparent manner to
protect against bias and favor to the affiliate of such a
regulated utility.”

Markets should be monitored by entities that are
“independent of market participants and transmission
operations management and should have the authority to
report directly to FERC and state regulators,” the paper
said.

Montana PSC wants FERC to eye PPL unit’s
market power, mull stripping sales authority

Montana state regulators, claiming PPL Montana is
“understating” its ability to exercise generation market
power, asked the Federal Energy Regulatory Commission 
last week to investigate whether the company should 
be stripped of its ability to sell power at wholesale 
market rates.

The Montana Public Service Commission said PPL
Montana and its Colstrip plants located in Montana filed
disputable claims that the company passed FERC’s new
generation market power screens. According to the state,
“there are significant, material factual disputes” in PPL’s
application to renew its market-based rate authority in
Montana.

Companies must pass a two-pronged indicative analysis to
receive or retain ability to sell wholesale power at market-based
rates. The PPL Montana companies last year told FERC it passed
both screens and should retain its market-based rate authority
(Docket No. ER99-3491).

But the state said PPL “overstate[d]” its uncommitted
generation in Montana, thereby “understat[ing] PPLM’s market
power.”

The state took particular issue with PPL Montana’s claim
that all native-load generation owned by others in the
NorthWestern control area is uncommitted. “This is not true,”
the state said. PPL Montana “owns virtually all of Montana
Power Co.’s former vertically integrated generation resources,”
the regulators said.

Montana also said the issue was particularly sensitive for
the state because its biggest utility, NorthWestern Energy, is
“fully exposed to the available market resources” to serve its
customers. PPL Montana, the state said, is the region’s biggest
supplier and already supplies nearly 60% of NorthWestern’s
default customers in the state.

BRIEFS

The Public Utility Commission of Texas has turned down
CenterPoint Energy’s request to reconsider the November decision in
the utility’s “true-up” case, in which the commission said CenterPoint
was entitled to recover only $2.3 billion in stranded and other
transition costs, including interest. Houston-based CenterPoint,
which originally had been seeking $4.25 billion, said in its motion for
rehearing that the PUC “made a number of errors that unjustifiably
reduced the true-up balance that CenterPoint is lawfully due,” but the
commission rejected that assertion. CenterPoint said the company
was preparing an appeal to the Travis County District Court.

…The Federal Energy Regulatory Commission last week
approved agreements by Chicago-based Commonwealth Edison to
keep utilities in Wisconsin and Michigan financially unharmed from
ComEd’s decision to join the PJM Interconnection. The agreements
spell out how ComEd will hold the utilities harmless from potential
loop-flow and congestion costs as a result of ComEd’s 2002 choice
to join PJM instead of the Midwest Independent Transmission
System Operator. The companies signing the agreements include
investor-owned utilities Detroit Edison, Consumers Energy,
Wisconsin Public Service, Madison Gas and Electric, and municipal
utilities the Michigan Public Power Agency, the City of Wyandotte,
Mich., Wisconsin Public Power Inc. and the City of Crosswell, Mich.

…Tampa Electric said it would spend about $300 million on
selective-catalytic-reduction projects that by the spring of 2010 will
slash emissions on the four 450-MW coal-fired units at its Big Bend
power station in Apollo Beach, Fla., by more than 80% from their
1998 emissions levels, the investor-owned utility said Thursday. The
SCR projects at Big Bend are the result of agreements that Tampa
Electric reached with the Florida Dept. of Environmental Protection
in 1999, and with the U.S. Environmental Protection Agency the
following year. The agreements also resulted in the repowering of
Tampa Electric’s 50-year-old Gannon coal station into an 1,800-MW,
gas-fired facility now known as the H.L. Culbreath Bayside station.
The company will seek cost recovery over time through a slight
increase in retail rates, a spokesman said.

…Connecticut Attorney General Richard Blumenthal has
enlisted 54 towns in his effort to block a transmission pricing
proposal by ISO New England that is likely to raise consumer rates in
Connecticut significantly. The towns asked FERC to reject ISO New
England’s locational installed capacity plan. The petition calls for
FERC to “re-think its entire approach to restructuring the wholesale
electric market in Connecticut and New England.” It is the latest
move by Blumenthal to block LICAP, which sets up capacity pricing for
New England based on the need for power in five geographic zones.
Southwestern Connecticut, considered by ISO-NE to be the most
congested region in New England, would pay the highest costs. The
attorney general in December banded together with Connecticut Light
and Power, the state Dept. of Public Utility Control and consumer and
business advocates to call on FERC to revisit its decision approving
LICAP. FERC approved the pricing program in principle last year and is
to rule on its details by June.
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FEDERAL POLICY

FERC will not back away from authority
it says it has under PURPA; some worry

The Federal Energy Regulatory Commission has rejected a
request from regulators in three states to remove from the record
an opinion it issued last summer asserting its authority to exempt
American Electric Power from Virginia laws and rules that were
preventing the utility from joining the PJM Interconnection.

Virginia, Louisiana and North Carolina regulatory
commissions had asked FERC to vacate its June 2004 opinion
claiming authority under a provision of the Public Utility
Regulatory Policies Act (EUW, 4 Oct ‘04, 1).

While the states are not expected to challenge FERC’s denial,
and many observers suppose the decision has few ramifications
for any pending or potential RTO integrations, some are worried
that FERC could flex its regulatory muscles again.

“The general philosophy of the FERC order still stands,” said
Elizabeth Whittle, partner and counsel covering energy
regulatory affairs at the Washington-based law firm Nixon
Peabody. “[T]he threat that the FERC might do that [again] still
stands,” Whittle said.

Rejecting the calls to vacate its opinion, FERC said the issue
was moot because AEP joined PJM without FERC’s having to use
the PURPA Section 205(a) authority. The Virginia State
Corporation Commission had blocked AEP from joining PJM.

“Any state that tries to pass laws or regulations that affect
their utilities’ ability to join regional transmission organizations
now would at least be on notice that those laws and regulations
could be subject to a FERC order under this theory that they
adopted under PURPA,” said Chuck Gray, executive director of
the National Assn. of Regulatory Utility Commissioners.

“It’s something you’re aware of,” agreed Jim Kerr, a North
Carolina Public Service Commission member.

“I don’t think this is going to prevent this issue from being
fully litigated if and when it comes back,” Gray said.

Virginia has not said whether it would appeal FERC’s Jan. 7 order.
“This whole case was about Virginia making sure AEP

followed Virginia’s restructuring act regarding joining an RTO,”
a spokesman from the SCC said. “We did what we wanted to do
— judge the application under Virginia law.”

Whittle said it makes sense that states such as Virginia are
hesitant to challenge FERC’s decision not to vacate, as courts
generally need to see the damage, not just potential for damage,
before they will hear a case. 

In its Jan. 7 order, FERC said at the time of its issuance of
Opinion 472 last summer, it had said, “If the Virginia
commission timely finds that AEP should integrate into PJM on
Oct. 1, 2004, there will be no need for the commission to use its
authority under PURPA section 205(a) to permit the integration.”

Most observers cited Dominion Energy as the next potential
FERC target. Dominion still needs North Carolina’s approval to
join PJM, and the Virginia spokesman thinks the issue could
arise there. “What you’ve got out there now is an opinion by

FERC that it may want to use in the future with any other state
with regard to its interpretation of its authority,” Virginia said.

“The concern is that it was a very aggressive interpretation
of a statute,” North Carolina’s Kerr said. “I would hope they
wouldn’t be given that opportunity again.”

A utility regulatory lobbyist in Washington said if Dominion
wants to join PJM, and FERC wants it to join PJM, and North
Carolina doesn’t want it to, “The same thing could happen to
North Carolina that happened to Virginia,” he said.

FERC said in its Jan 7 order that it does not believe vacating
its opinion would be “appropriate.” The determination in the
opinion “does not establish a binding norm,” FERC said, “and
in any future proceeding, [FERC] will have to support any
application of [the section] based on the specific facts and
circumstances of that case.”

FERC said its decision not to vacate the opinion “does not
reflect a retreat from our commitment to federal-state comity on
RTO or other issues.”

“That’s all nice, how they still believe there is concurrent
jurisdiction, that they want to work with the states, yada, yada,
yada,” the Virginia spokesman said.

In September, before AEP joined PJM Oct. 1, the SCC told
FERC it would approve AEP’s integration if FERC would vacate
the opinion about PURPA authority. The Louisiana Public
Service Commission joined the PURPA-withdrawal request. 

The states argued that unless vacated, the order would
“represent an unfortunate precedent that will continue to
contribute to federal-state tension and mistrust that will harm
ongoing collaborative efforts between [FERC] and state utility
commissions.” Vacating it, they said, would resolve the issue
completely without the need for court action and would
improve federal-state relations.

FERC staff said Virginia could be overreacting. “While state-federal
relations are always important, the argument [of Virginia parties and
the Louisiana commission] that such relations will be impaired if the
commission does not vacate … is incorrect,” staff said.

Jack Hawks, vice president of public affairs and planning at
the Electric Power Supply Assn., said he could not see how
FERC’s decision not to vacate should affect other utilities
because AEP’s entrance into PJM was a condition of its merger
with Central and South West in March 2000. And AEP and
Virginia willingly allowed the integration into PJM. 

The Washington utility regulatory lobbyist said FERC’s
opinion in the AEP case dealt only with utilities that volunteer
to join RTOs. FERC’s trigger is that state law was impeding a
utility’s voluntary entrance, he said. “They [FERC] used PURPA
because it was sort of a unique situation,” suggesting FERC may
not be able to use the authority in a situation where a utility
did not want to join a regional transmission organization.

Wood names reliability, MISO readiness, gas
access as top items for FERC early in 2005

Helping ensure reliability and security of the electric grid,
increasing the readiness of the Midwest Independent
Transmission System Operator for a scheduled March 1 startup of
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its energy markets, and increasing access to natural gas are the
Federal Energy Regulatory Commission’s top three agenda items
for the early part of 2005, Chairman Pat Wood said last week.

Speaking at a news conference in Washington sponsored by
BP Energy and The Energy Daily, Wood continued to endorse
involvement in regional transmission organizations. He also
praised new 39 “crisp, enforceable, metric-type” electric
reliability standards the North American Electric Reliability
Council is set to adopt next month.

A “very permeable grid” “keeps me up at night,” Wood said.
But he said he was optimistic that more utilities would

adhere to the new standards. “The best way to ensure reliability
… is the peer pressure of getting a black mark on your report
card,” Wood said. “We’re not paid to be their buddy, we’re paid
to be their regulator,” he said.

Also leading his agenda was ensuring that MISO is
technically ready and fully tested before it moves to operating
energy markets March 1. Wood said he would not insist on a
March 1 start if MISO was still having problems with its market
tests by that date.

“If they’re not ready by 3/1, the commission will weigh in,”
Wood said. MISO must be “ready to go based on our metrics
and people looking at it and being objective,” he said. “Testing
and the cutover for MISO — it’s not a small event,” Wood said. 

He said he spoke with MISO CEO Jim Torgerson on Jan. 11
to discuss readiness and testing. The regional transmission
organization is in the process of upgrading and improving its
market in response to the August 2003 blackout and to improve
reliability and efficiency, Wood said.

“3/1 is a big date for us and for them,” he said.
Wood also said the commission was giving consideration to

utilities that have filed complaints with FERC recently regarding
MISO’s unreadiness. “We’ve got some orders on our next agenda
that will deal with some of the aspects,” he said.

State regulators and other market participants have
expressed concern about lack of participation in MISO’s market
tests and the fact that seams issues with the Mid-Continent Area
Power Pool, the Tennessee Valley Authority and Southwest
Power Pool have yet to be resolved (EUW, 3 Jan, 4).

Market participants who oppose MISO’s move to markets on
March 1 have cited concerns with the RTO’s reversion plan, a
multifaceted approach to maintaining different parts of the grid
should markets falter under the new system.

Protesters have also cited unresolved seams agreements as
reliability risks to MISO’s successful move to markets.

MISO has responded “pretty fairly,” to the protests, Wood
said.

“In the MISO, they’re going through a process of testing,
education of customers, allocating transmission rights,” he said.
“If this were a perfectly competitive industry, you wouldn’t
need any kind of cooperative or committee-type planning. But
this is still a monopoly, the transmission of the power is a
monopoly function.”

Wood said he still fervently supported the March 1 move,
but recognized the necessary testing in the next few months.

He cited a Dept. of Energy study he said showed energy

costs — the costs of producing power on a minute-by-minute
basis — would be about 20% less than what they are today, he
said. “That’s a good chunk of change,” Wood said. 

Curb your optimism on 2005 passage
of energy bill, warns EEI chief Kuhn

Edison Electric Institute President Thomas Kuhn Wednesday
warned Wall Street analysts not to be too optimistic about
Congress passing a comprehensive energy bill or President
George Bush’s “Clear Skies” bill.

“There is strong support for the electricity provisions … the
key difficult area is the Senate. You’ve got to get 60 votes, which
is true of most legislation these days” said Kuhn. 

Despite the Republicans adding four seats, bringing their
total to 55, “The election did not change very much in the
Senate. The people that left were moderate Democrats
supporting the energy bill,” he pointed out at EEI’s annual
“Wall Street Briefing” in New York City.

“If there was ever a place where you need stick-to-it-iveness,
it’s energy legislation. Like Charlie Brown trying to kick the
football, we always seem to get to the two-yard line. The good
news is, the president is still for it. So are [Senate Majority
Leader Bill] Frist and [House Speaker Dennis] Hastert.” 

EEI supports a comprehensive bill that would set up an
independent electric reliability organization with mandatory
rules, establish limited backstop transmission siting
authority for the Federal Energy Regulatory Commission,
promote fuel diversity, and repeal the Public Utility Holding
Company Act.

Kuhn’s evaluation of a bill’s chances were not much different
from a year before at the same event, when he said EEI was
“fighting a major headwind” to secure passage (EUW, 2 Feb ’04, 23).

With the proposed emissions cuts in the Clear Skies bill —
70% for sulfur dioxide and mercury, and 65% for nitrogen
oxides — “you’d think that kind of legislation would pass easily.
Not so fast. Again, the difficult place is the Senate,” Kuhn
declared, adding that EEI favors dealing with environmental
issues by legislation rather than regulations because “As soon as
regulations come out, environmental groups will challenge
them in court. And four years from now, a new administration
could change them.

“A legislative strategy for improving air quality — with clear,
congressionally mandated emissions cuts — would provide
greater certainty compared to a regulatory approach, and
produce air quality improvements almost immediately,” Kuhn
added, predicting a “very active year for environmental issues.” 

Asked during a question-and-answer session whether there
“is any chance we’ll get a FERC more favorable to what the
states need and want,” on issues such as transmission and
market power, and state versus federal authority, Kuhn replied,
“I don’t know. You’re asking a question about appointments.” 

“Isn’t Pat Wood the one who’s driving all of this?” the
questioner continued.

“Certainly he feels strongly about these issues. His term is
up this summer. I don’t know he wants to get reappointed, yet,”
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Kuhn continued. “There’s also a Democrat vacancy. There’s
likely to be some changes on the commission going forward. I
think Pat Wood himself sees the need for better relations with
the states. There has to be a way to find common goals and
common solutions.”

SPECIAL REPORT: BPL

Regulatory wrinkles associated with BPL
unlikely to be ironed out any time soon

In an industry that strives for regulatory certainty, utilities
had better get used to some of the regulatory uncertainty
associated with broadband over power line service, officials
suggested last week.

The regulatory picture for BPL improved in October when
the Federal Communications Commission approved a final rule
on the technical requirements for providing BPL service. But
one of the primary issues looming is at the state level, where
each state regulatory agency must address rate subsidization
issues associated with utilities providing BPL service on their
networks (EUW, 18 Oct ‘04, 1).

A common argument is that utility customers that paid for
the utility infrastructure to be built should receive some portion
of the revenue utilities receive from leasing their lines to BPL
companies, although some utilities may argue that the
enhanced service and reliability associated with BPL projects is
enough to compensate all customers.

A BPL task force of the National Assn. of Regulatory Utility
Commissioners is addressing this and other issues so states are
familiar with what is involved in allowing utilities to offer BPL
service. The task force is scheduled to submit a report to NARUC
at the group’s winter meeting in Washington next month, but
the head of the task force said last week that the report will not
contain much in the way of policy recommendations. 

“It’s an informational report” that is unlikely to produce any
“hard-hitting resolutions” from NARUC, said Laura Chappelle of
the Michigan Public Service Commission. “We’ve spent most of
the last year getting ourselves up to speed on the technology
and getting familiar with the various trials” taking place at
utilities across the country, Chappelle said. There may be some
recommendations in the report but it is designed to inform
NARUC members on what the task force has learned, she said. 

Federal Energy Regulatory Commission officials and some in
the industry want NARUC to develop a consistent accounting or
rate subsidization model for states to consider, asserting that the
uncertainty of having states ruling differently is hindering BPL
deployments (EUW, 18 Oct ‘04, 1). 

But “I don’t think a one-size-fits-all cost allocation plan
would solve all the deployment issues,” Chappelle said. “The
more we looked into it, the more I believe that what Michigan
might do” on cost allocation rules for BPL service might not be
the same as what another state would or should do, she said.
For instance, a rural state such as North Dakota might have

more of an interest in fostering broadband deployment and
their motivation behind allowing utilities to offer BPL service
might be completely different from a state with more urban
utility customers. Some states might want their utilities to be
more preventive in addressing reliability problems and view BPL
service as a significant step in that direction, Chappelle said.

“I think 2005 might not be the watershed year some may
see” following the FCC final rule, Chappelle said. Last year saw
a decent increase in the number of BPL pilots begun and this
year the number of projects may double, she suggested. 

“Last year was a breakthrough year” with the first
commercial sales of BPL service, and “I’d like to think 2005 will
be a breakout year” with more sales taking place, said Jay
Birnbaum, vice president and general counsel at Current
Communications. “We’re cautiously optimistic” that once the
BPL trials start producing a positive reaction among utilities
there will be exponential growth, “but we’re not at that stage
yet,” he said. 

While analysts and others examine number of homes passed
and market penetration rates, for BPL to be viewed as a viable
business “we need to show we can go to places where cable and
DSL are and succeed,” Birnbaum said. 

In Cinergy’s effort in the Cincinnati area, where Current
and Cinergy have a joint venture offering service, that is
happening, the utility and Birnbaum reported. A Cinergy
spokeswoman said that of the customers buying BPL service,
more than 50% switched from cable or DSL service, about 40%
had dial-up service and a small percentage did not have
Internet service at all.

“There’s no end to what utilities or BPL vendors could offer
customers” and state regulators should not hinder innovative
service offerings, Chappelle said.

However, “our utilities will be the first to tell you I’m a
stickler on cross-subsidization and code-of-conduct issues,”
Chappelle added. Once utilities figure out the best BPL business
plan that meets the needs of customers and regulators, and
word of mouth gets around, utilities will be less timid about
offering BPL service, she said. 

“It will be interesting to see if any one particular business
model will emerge over time” as BPL trials continue to grow,
said Stephen Coran of the Washington law firm Rini Coran. 

The landlord model involving utilities simply leasing their
facilities to BPL vendors may be most promising because it
makes cost allocation a little easier, said Raymond Gifford,
president of the Progress and Freedom Foundation, a
Washington think tank that focuses on utility and
telecommunications issues. 

A utility that actually serves as the BPL provider, making
commercial sales to customers and doing much of the work
itself, is less likely because “utilities don’t do too great when
they enter competitive markets,” said Gifford, a former
chairman of the Colorado Public Utilities Commission. Cable
and DSL firms will vigorously defend their territories and try to
beat BPL service with lower rates and “the skill set of a utility is
not one that adapts well to a competitive market,” Gifford said. 

The entrenched broadband providers will seek to ensure
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utilities do not receive favorable treatment in offering BPL
service by making sure broadband costs are allocated to the
broadband service offered, Gifford predicted. “How you allocate
those costs affects the price of broadband service the companies
can offer,” and “it’s a tough issue with no clear answer.” 

Gifford agreed that NARUC’s BPL task force should not come
down with a hard and fast cost-allocation policy. Chappelle
“probably has the right posture,” he said, because “there’s very
little certainty states would use whatever allocation method
they suggest.” For a state with limited broadband access, the
temptation will be to allocate few utility costs to the BPL service
to make it attractive for the utility to pursue, but that creates an
uncompetitive playing field. Gifford asserted that cost allocation
is “an Achilles-heel problem with BPL service.”

Coran also said cross-subsidization issues would have
increasing relevance for the BPL industry and more and more
states will need to address them as BPL deployments increase. 

It is not a given, however, that regulators will need to have
utilities reimburse customers for leasing their lines, added a
utility official who asked not to be identified. The utility and its
customers benefit from having BPL equipment operating on its
network, but there is little data at this point to put a dollar
figure on those benefits, he said. The benefits include enhanced
outage detection — since most utilities still know when service
is lost on a portion of their system only when customers call
them — improved security and system monitoring, automated
meter reading and demand-side management opportunities. 

As Congress considers rewriting the Telecommunications Act
of 1996, regulatory issues surrounding all telecom and
broadband services are up in the air, added Jim Baller of the
Baller Herbst Law Group. So even though there are uncertainties
associated with BPL service, they are unlikely to be resolved
anytime soon as state regulators and Congress have a lot on
their agendas, Baller said. 

Although the regulatory environment appeared to be
smoother at the federal level since the Federal Communications
Commission issued a final rule on BPL service in October, a new
bump appeared when the FCC responded to a Freedom of
Information Act request from the Amateur Radio Relay League.
The FCC order directs BPL providers to avoid certain frequencies
used by radio operators and mitigate any interference that
occurs with signals from amateur radio operators. While the
FCC approved the order in October, it was printed in the Jan. 7
Federal Register, making it effective Feb. 7.

ARRL, which has sought reconsideration of the rule, has
argued that the FCC minimized the effects of BPL service on
ham radio operators and asked the agency to make its data
collected on field trials public. The FCC did that in late
December and the ARRL is saying that the 650 pages of
technical information backs up what the group has been
claiming in numerous filings at the FCC. The ARRL early this
month said the FCC data indicates there are measurable
increases in noise levels coming from BPL trials “that would
obstruct many of the signals that amateur operators routinely
use for radio communication. 

FCC staff has maintained that the data is consistent with

what is in the final rule. ARRL said it would continue to review
the data, which includes information on trials by PPL, Pepco,
Consolidated Edison and Progress Energy. 

All regulations associated with BPL service are not hurdles,
one official pointed out. Many states are pushing broadband
deployments in any form and offer incentives for companies to
bring Internet access to regions where dial-up service is the only
option, noted Scott Lee, CEO of International Broadband
Electric Communications (IBEC). A cooperative in Indiana that
recently launched a BPL trial with IBEC received a state grant of
$200,000 to cover its labor costs spent to install the equipment,
Lee said. 

In addition, the Rural Utilities Service has $2 billion in
grants and loans available for similar purposes, Lee noted. IBEC
applied for a loan about three weeks ago to help make it more
economic for co-ops to deploy BPL systems since they have
fewer customers per mile of distribution line. A utility with two
or three customers per mile would have a hard time justifying
the expense of stringing BPL equipment on its facilities, but
there are enhanced monitoring and other benefits to the utility
if it does, Lee said.

Internationally, Japan is considering lifting a ban it had on
BPL service, according to Brad Ramsay, general counsel at
NARUC. “If BPL gets deployed in Japan, it bodes well for
deployments in the U.S.” because it would lower the cost of the
technology, Ramsay said. 

predicted by some has actually been more like a steady trickle.
Just as it is easy to find several utilities praising BPL service

as the best thing to reach the industry since insulated power
lines, there are just as many saying they want no part of
anything with the name broadband in it. Much like the word
Enron, broadband is almost a taboo term for utilities that have
lost millions of dollars in failed investments in the
telecommunications sector. 

“We’re not going to be in the broadband business,” said a
spokeswoman for American Electric Power, which conducted field
tests of sending BPL signals on its system in Dublin, Ohio, near
the utility’s Columbus headquarters, for about two years. There
were no customers in the trial, which was solely to find out
whether the system, using equipment from Amperion, would
work without harming grid reliability, the spokeswoman said.

AEP’s stance is ironic since the company remains an
investor in Amperion, one of the BPL equipment vendors that
utilities work with to send Internet and data signals along their
lines. Other vendors include Current Communications,
Main.net, Ambient and International Broadband Electric
Communications (IBEC).

When it comes to attitudes about BPL, “utilities are all over

Will 2005 be the year BPL really takes off?
Opinions vary... from page 1
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the map,” said an attorney who follows BPL developments.
Cinergy has partnered with Current in one of the few BPL
projects to make commercial sales to customers, but Cinergy is a
“trailblazer” among utilities, which are conservative and slow to
embrace new ideas, the attorney said.

When the Federal Communications Commission issued a
rulemaking on BPL service in October, FCC and Federal Energy
Regulatory Commission officials said utilities should be more
aggressive in deploying BPL equipment because the technology
is readily available and inexpensive to install. 

But there will be “cautious growth” in 2005, as more market
trials of BPL service take place, said Jim Baller of the Baller
Herbst Law Group. Utilities by their nature are hesitant to get
into commercial sales of telecommunication service and that
will limit BPL growth as the industry becomes familiar with
issues involving BPL service, he said. 

Since about the end of 2003, there has been a “steady
momentum” building on BPL deployments, and each year
utilities are able to see the accomplishments of BPL systems,
said a spokeswoman for Amperion. “People are no longer
questioning if the technology really works,” she said. 

Because many BPL market trials are very limited in scope,
involving fewer than 100 homes or businesses, once some of
the larger deployments are expanded and have a history of data
to examine, more utilities will feel comfortable putting the
equipment on their lines, the spokeswoman said. 

She suggested that one of the biggest factors hindering BPL
deployment is utilities’ continuing effort to find the right
business model for BPL service. 

BPL enables utilities to have real-time monitoring of their
systems where the BPL equipment is installed, which increases
grid reliability, and some utilities are interested in BPL solely for
that aspect. Others, such as rural cooperatives and municipal
utilities, view BPL as an economic development and customer
service issue, bringing broadband to areas of the country where
Internet access is very limited or extremely expensive.

Another driver for utilities pursuing BPL is the revenue
potential from leasing their lines to BPL vendors and taking a
portion of any profits from broadband sales to retail customers.
That angle, commonly referred to as the landlord business
model, is most often cited as the business plan that will catch
on at a majority of utilities. 

One utility might pursue BPL for a completely different set
of reasons than a neighboring utility, said a spokesman for the
Edison Electric Institute. The internal benefits to utilities, like
the enhanced monitoring and demand-side management
possibilities, are a big factor for many companies, he said. 

“The interest in BPL is there among the industry,” but it is
hard to say whether many more investor-owned utilities will
deploy it this year because such decisions are made on a case-
by-case basis, the spokesman said. Policymakers are encouraging
utilities to make BPL available and EEI is encouraging members
to investigate it and is passing along information on the
projects that have been operating, he said. 

At the same time, financial analysts are reacting positively to
the “back to basics” movement among utilities that has led

them to cut costs and shed investments in unregulated
ventures, the spokesman said. That point was made last week at
EEI’s meeting with Wall Street analysts in New York, he said. 

A recent white paper by the Electric Power Research Institute
said BPL equipment costs for city or suburban areas range from
$50 to $150 for each home passed. Obtaining 15% of the homes
passed in such a setting can be difficult for BPL providers
because cable and DSL Internet providers have been lowering
their prices. 

Earthlink has advised utilities that BPL will need to reach a
cost of less than $20 per home passed to make large-scale
deployments worthwhile if Internet access is the only service
offered, the EPRI paper said. “BPL profitability will likely require
revenue from other services such as [voice over Internet
protocol] and video on demand — and cost reductions or
savings related to meter reading, direct load control, increased
reliability or other utility applications,” EPRI said. 

Baller and other observers of both the utility sector and the
telecom/broadband industry see continued slow growth in BPL
deployments as regulatory issues remain to be resolved, a clear
business model for utilities to adopt has not been embraced and
technical standards are not yet developed.

The latter element is being addressed by several groups, one
of which, the Universal Powerline Assn., was formed just this
month. Boston-based Ambient, one of the eight founding
members of the group, said it hoped utilities and others would
join UPA, which will cover both in-home equipment and BPL
equipment placed on utility networks.

“Standards are one of the keys to bringing down the cost of
equipment and to achieving broad worldwide acceptance” of
BPL, Ambient CEO John Joyce said in a statement. Joyce said
UPA is the first global organization to cover all markets and all
BPL applications.

Ambient joined seven other international firms that are
active in BPL equipment sales or manufacturing to form the
UPA. The other members are Ascom, Corinex
Communications, DS2, Itochu Corp., Ilevo, Sumitomo Electric
Industries and TOYOCOM.

The HomePlug Powerline Alliance is another group that is
working to develop BPL standards, although that group
focuses mainly on in-home applications, a spokeswoman for
Ambient said.

UPA will not select or promote a single technology, but will
develop and offer specifications to standards-setting bodies such
as the Institute of Electrical and Electronics Engineers to ensure
that multiple technologies can be operating on utility systems.

Separately, IEEE is developing its own standard for BPL
hardware, which will provide utilities with installation
requirements to ensure protection of those who work on BPL
equipment and to ensure BPL systems do not place the public at
risk. IEEE began working on the standard in July and it is
scheduled for completion in mid-2006.

The work may be finished before then, and the IEEE
committee focusing on BPL standards met in San Diego late last
week, said Brett Kilbourne, director of regulatory services and
associate counsel at the United Power Line Council. “Standards
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will certainly help” iron out any technical issues, particularly as
the next generation of BPL equipment is brought to the market,
featuring higher speeds, Kilbourne said. But the lack of
standards right now is not hindering more deployment, he said.  

Scott Lee, CEO of IBEC, agreed with Kilbourne, pointing out
that digital subscriber line Internet service was marketed and
sold before DSL standards were developed. “I’ve been around
technology a long time, and standards usually evolve about four
years after development and marketing of a product. We’re in
about year three for the BPL products that work well,” said Lee.
IBEC, based in Huntsville, Ala., will work to meet any BPL
standards that are developed and the company has a staffer
serving on the HomePlug Alliance effort, Lee said. 

HomePlug is working on both in-home and utility standards
for BPL equipment, Kilbourne said. Since the UPA was just
formed, “it’s too early to tell” whether its entry into the
standards development process will complicate matters to the
detriment of BPL deployments, he said.

HomePlug declined to comment on the UPA’s
announcement. Earlier this month it touted three new members
of the group — Duke Power, EchoStar Technologies and Leviton
Manufacturing — and said it had created a new class of
membership for utilities. “This membership class creates an
effective forum for power utilities to share ideas regarding BPL,
and formalizes the participation of utility companies in the
powerline standards development process,” the HomePlug
Alliance said in a statement.  

“We believe it is critically important for the [utility] to be
represented in the BPL standards development process,
specifically as it relates to compatibility and coexistence of
access BPL and in-home power line systems,” said Bob Gerardi,
power line communications program manager at Duke Power.

Duke is one of the companies that is expanding its BPL
market trial in a big way this year, jumping from the current
scale of passing 500 homes in Charlotte, N.C., to passing up to
15,000 homes. The expanded trial’s specific locations have not
yet been determined, a spokesman for the utility said. 

In its six-month trial that started last year, Duke used
Main.net equipment, and in the expanded project “we’re
looking at other companies, too. We’ll probably use several
different vendors” to test different technologies, since some use
distribution lines into the home and others use wireless signals,
the spokesman said. 

Like most BPL market trials, Duke and the Internet service
provider it uses, Fonix Telecom’s LecStar subsidiary, do not
charge customers for the service. The companies are not ready
to begin commercial sales of BPL service, and Duke is speaking
with other Internet providers to offer the service in its territory. 

“The business model we’re pursuing is essentially the
creation of a wholesale ‘pipe’ that can be used by service
providers, such as Fonix Telecom and others, to provide
consumers with another broadband option for their homes and
businesses,” said Gerardi. 

For rural utilities, “the need for broadband is a quality of
life issue for their customers,” said Scott Lee of IBEC, which
works almost exclusively with cooperatives and has BPL

systems operating on three co-ops in three different states.
Because broadband access is limited in rural areas and there
are fewer customers per mile of distribution line, bringing
BPL service to co-ops presents some challenges (EUW, 13 Dec
‘04, 1). 

“We’re aiming to prove the market feasibility of BPL in a
rural setting,” and the projects operating to date have met the
company’s expectations, Lee said. IBEC is a full-service ISP and
the utilities do not have to invest any money other than labor
costs to put the BPL equipment on their system, he said. 

“Our model is to get a 20% market penetration rate within
the first 12 to 18 months,” said Lee. While that might seem like
a high number for areas with multiple Internet providers, “we’re
offering broadband service in areas where there is no other
choice” and “we don’t see any problem obtaining 20%.” 

Central Virginia Electric Cooperative has been offering
IBEC’s BPL service at $30/month to customers for about six
months on a portion of its system and Lee said market
penetration is above 10%. At South Central Indiana Cooperative
in Martinsville, Ind., “we had 10% signed up based on word of
mouth alone” before any notices were sent out by the utility
offering BPL service Lee said. 

Although CVEC, the Indiana co-op and the co-op in
Cullman, Ala., are the only ones that have signed contracts with
IBEC thus far, “we’re in negotiations with numerous others” in
the United States and overseas. “In the past year the response
from utilities has been incredible” in terms of the number of
calls expressing interest in BPL service, Lee said.

Southern Maryland Electric Cooperative in Hughesville is
“prudently evaluating” BPL, but has not conducted any pilots,
said Mike Rubala, energy and technology program manager.
Offering BPL would be challenging, he added, because SMECO’s
territory includes a mix of suburban and rural areas, and the
more densely populated areas are already served by DSL and
cable providers.

Among IOUs, St. Louis-based Ameren has been providing
BPL service in Cape Girardeau, Mo., since 2002 but it is still
ironing out its business plan. Utility officials have been eyeing a
plan similar to Cinergy’s, creating a joint venture in which the
utility may have a minority investment stake, but no
agreements have been reached thus far, a spokeswoman said.
“For about a year we’ve been exploring joint venture
partnerships” without any success, she said.

She declined to say what type of agreements Ameren is
looking for or whether the utility would make a financial
investment in a partnership. Until an agreement is reached, the
BPL trial in Cape Girardeau will remain a pilot project and the
utility will not make commercial sales, the spokeswoman said. 

The trial currently has 51 customers out of 300 homes
passed, and if Ameren wanted to offer BPL to the entire town it
has 17,000 residential and business customers, she said.

The table, pages 10-11, lists current BPL trial projects at
various utilities across the country. The information was
gathered from calls with utilities or BPL vendors, along with
previous articles appearing in Electric Utility Week.

Not included in the chart are several trials that were stopped
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and some that have not yet begun in earnest. Among those that
have been stopped are Progress Energy’s trial in Raleigh, N.C.,
and Alliant Energy’s trial in Cedar Rapids, Iowa.

Pacific Gas and Electric launched a BPL pilot program last
summer with AT&T, but after the equipment was installed AT&T
pulled out, so it never really got started, a spokesman for the
utility said. He said PG&E has had discussions with other
providers to do a BPL trial, but he declined to identify those
companies. The spokesman described the utility’s situation as
an “open invitation” to discuss BPL opportunities on its system. 

Similarly, a spokesman for Avista Corp. of Spokane, Wash.,
said, “we are looking into this issue seriously. We are evaluating
technology now. We have a request for proposals out, are in
interviews with two finalists and may have a decision” this
month. “We are looking potentially at a pilot project involving
several thousand customers. We just need to find a partner to
proceed with the pilot.”

FINANCE

Moody’s outlook stable on utilities
and ‘bottomed out’ merchant sector

Moody’s Investors Service’s ratings outlook is stable for
regulated utilities, as well as the merchant power subsector,
primarily because its credit conditions have bottomed out, with
all issuers except utility affiliates and project finance issuers
having speculative grade ratings.

“Although it may take three or five more years before
electricity demand increases enough to absorb the overcapacity
in the wholesale market, conditions are expected to begin
improving gradually in 2005 because little new capacity will be
added over the next several years,” added Vice President—Senior
Credit Officer Michael Haggerty, in the Industry Outlook “U.S.
Electric Utilities,” released Jan. 10.

But most regions have substantial excess capacity and will
not see a healthy supply/demand balance for several years, he
continued: “The most important long term determinant of
demand is economic growth. Assuming 3% annual growth for
the U.S. economy, some of the areas with the greatest excess,
such as the Southeast, may not come into balance until after
the end of the decade.”

Moody’s also expects that based on supply conditions,
natural gas prices are likely to remain above historic averages for
years and unless there is a big jump in environmental costs for
coal and nuclear units, gas-fired merchant plants’ fuel costs will
keep them high on the dispatch curve where they are most
vulnerable to weak demand.

“Some of the weaker companies will have consistently
negative free cash flow and will be reliant upon investors’
willingness to provide new financing until the recovery
develops,” Haggerty warned.

Most regulated utilities will continue to have negative free
cash flow after capital spending and dividends, but Moody’s

expects most to show improvement this year.
In sharp contrast to 2003, when four times as many power

issuers were downgraded as upgraded, last year upgraded issues
exceeded downgraded issues by 40%, due to successful efforts to
stem the cash flow drain from poorly performing unregulated
and merchant power investments, and improved liquidity,
Moody’s pointed out.

After peaking at an overall average A3 in September 2000,
regulated utility ratings averaged Baa1 (Moody’s third-lowest
investment grade) as of Dec. 29, 2004, ranging from Aa2 on
Wisconsin Public Service senior secured debt down to Ba2
(second-highest speculative grade) on Monongahela Power and
Potomac Edison, and Texas-New Mexico Power, and Nevada
Power and Sierra Pacific Power senior secured.

Eighty-three percent of power sector issuers have stable
outlooks, while 11% are negative and only 6% are positive.
“This ratio incorporates regulatory uncertainty for some issuers
with upcoming rate cases that have credit metrics weak for their
risk profile and [current] rating,” Moody’s said. 

But 13 issuers are under review for upgrade and only three
on review for downgrade.

Moody’s expects rate cases to be a more significant ratings
factor for the next few years, with many utilities reaching the
end of multi-year rate freezes. 

Also, “Regulators have a power influence on credit quality in
other areas. There will be a number of upcoming decisions
related to the proposed inclusion of acquired generation assets
in utility rate base and the timing and degree of recovery of
costs for fuel and purchased power,” Haggerty added. 

Factors likely to bolster credit quality this year include a
continued focus on stable, regulated utility operations;
divestment of money-losing unregulated investments and using
proceeds of those, as well as equity issuances, to cut debt;
favorable regulatory rate case orders (for some companies); and
continued lower coal and nuclear operating costs, Moody’s said.

Unfavorable factors likely to be concerns are: significant
dividend hikes, and stock buybacks, ending the trend towards
lower balance sheet leverage; failure to execute plans to cut
leverage; rising cost pressures, resulting in rate hike bids “large
enough to provoke significant resistance by regulators;” higher
capital spending on reliability and environmental standards;
and high, volatile fuel prices.

CMS to take $51.2M of Q4 charges,
mainly on real estate site cleanup

CMS Energy last week said it would take fourth-quarter
after-tax charges totaling $51.2 million, mainly $29 million
related to environmental problems at a real estate
development that was partially owned by the CMS Land Co.
unit of CMS Enterprises Co.

CMS Land has sold its interest in the Bay Harbor residential
and commercial real estate project near Petoskey, Mich., on the
former site of a cement plant and quarry.

But it had indemnified other parties for environmental
issues and retained certain responsibilities, including operating
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a facility to treat highly alkaline “seep water” from several
cement kiln dust piles before it is discharged into the Petoskey
sewer system. The treatment plant was out of service for several
months last year, returning to service in September 2004.

That month, the Michigan Dept. of Environmental Quality
issued CMS a notice of noncompliance, after finding highly
alkaline water along the shore of Lake Michigan’s Little

Traverse Bay. Also, the U.S. Environmental Protection Agency
issued a “general notice of potential liability” under the
Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA).

CMS has filed a plan for immediate response activities,
which is now being considered by DEQ and EPA, and has
presented them with plans to deal with separate “seeps,” which
are not being treated now. The agencies have agreed to split
jurisdiction, with EPA to regulate immediate response activities
and DEQ to regulate a final response.

Based on preliminary studies, CMS estimated that
remediation options would cost $25 million to $40 million,
with annual operating costs of $800,000 to $1.6 million. It
plans to book a $45 million (pre-tax) ($29 million after tax)
charge for its current best estimate of the total costs.

But an adverse outcome that significantly boosted
indemnification obligations or liabilities could have a
significant impact on liquidity and financial results, 
CMS warned.

CMS also expects a fourth-quarter $19 million (after tax)
impairment charge on the planned sale of its 33% share of the
240-MW GVK power plant in India, and a $3.2 million (after
tax) charge on the planned sale of its interest in the Scudder
Latin American Power Fund. It expects to close on both sales
this quarter.

TECO to sell one of three TWG units
that were hit with Q4 impairments

TECO Energy last week reached a deal to sell the 315-MW
Commonwealth Chesapeake plant in Virginia, one of the three
TWG Merchant units which it previously said would be subject
to a fourth-quarter impairment charge.

The charge on Commonwealth Chesapeake is going to be
$52.1 million (after tax), for the difference between the $175
million book value and its fair market value, following an
annual impairment text. The rest is on the unfinished Dell and
McAdams plants (both 599 MW) in Arkansas and Texas (EUW,
10 Jan, 7).

Commonwealth Chesapeake is to be sold for $89 million to
an affiliate of Tenaska Power Fund LP, a private equity limited
partnership that includes several institutional investors and
whose general partner is Omaha-headquartered Tenaska PF G,
owner and operator of about 7,600 MW of capacity.

TECO Jan. 13 said final proceeds are going to be about
$86 million, after adjustments for the value of fuel,
inventory, other working capital items, and transaction costs.
It expects the sale to close by the end of March, subject to
financing being obtained “for a substantial portion of the
acquisition price,” and approval by the Federal Energy
Regulatory Commission 

Also last week TECO said the $480 million (after tax) of
impairment charges disclosed Jan. 6 would include $14.3
million (after tax) on BCH Mechanical Inc., a mechanical
contracting business TECO Solutions bought in September 2000.

BCH was sold Jan. 7 to BCH Holdings, majority owned by a

Power Company 4th Quarter 2004 earnings schedule

(As of Jan. 13, 2005, 5 p.m.)

Jan. 21 (Friday): 

! *FPL Group

Jan. 25 ( Tuesday): 

! Exelon, ! *Southern Co.

Jan. 26 (Wednesday): 

! Avista, ! Vectren*, ! WPS Resources

Jan. 27 (Thursday): 

! AEP, ! Cinergy, ! Con Edison, ! Dominion Resources

Jan. 28 (Friday): 

! Alliant Energy, ! MDU Resources

Jan. 31 (Monday): 

! Duquesne Light Holdings*, ! Entergy, ! Unitil, ! NiSource

Feb. 1 ( Tuesday): 

! *Xcel Energy

Feb. 2 ( Wednesday): 

! Duke Energy, ! PPL Corp., ! TXU 

Feb. 7 ( Monday): 

! Otter Tail

Feb. 8 ( Tuesday): 

! Ameren

Feb. 10 ( Thursday): 

! *Allete ! Energy East, ! ScottishPower, ! Wisconsin Energy 

Feb. 11 ( Friday): 

! *SCANA

Feb. 15 (Tuesday): 

! Reliant Energy 

Feb. 17 (Thursday): 

! El Paso Electric 

Feb. 23 (Wednesday): 

! *Williams 

Feb. 25 ( Thursday): 

! *Dynegy

Feb. 25 ( Friday): 

! OGE Energy

All times Eastern

*before stock markets open (9:30 a.m.)
after stock markets close*
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BCH executive who was one of the owners when TECO
acquired it, TECO said Jan. 13.

FASB EITF receives no requests to tackle
accounting guidance on emissions allowances

It looks like U.S. companies are not going to get new specific
accounting guidance on emissions allowances for the
foreseeable future.

The Financial Accounting Standards Board’s Emerging Issues
Task Force has received no requests to deal with the topic since
the International Financial Reporting Interpretations
Committee of the International Accounting Standards Board
issued Interpretation 3—Emission Rights on Dec. 2, 2004, FASB
Director of Technical Application and Implementation Activities
(and EITF chairman) Larry Smith told Electric Utility Week Jan.
12 (EUW, 13 Dec ’04, 1).

“Right now there are no specific plans for the EITF to take
up this project,” added Smith. EITF dropped a project on
emissions allowances in November 2003.

The only U.S. accounting guidance on emissions allowances
remains a 1993 Federal Energy Regulatory Commission order
dealing only with sulfur dioxide (Order No. 552).

IFRIC Interpretation 3, and all other IASB standards, are
mandatory for European Union and Australian companies
starting this year.

ACQUISITIONS

Like Exelon, Wood expects FERC to demand
something in return for OK of PSEG purchase

With Chicago-based Exelon seeking to become the largest
utility in the country by acquiring Newark, N.J.-based Public
Service Enterprise Group, Federal Energy Regulatory
Commission Chairman Pat Wood said he expects that the
combined company will need to divest generation in order to
pass the agency’s muster.

At a press briefing last week sponsored by The Energy Daily
and BP America, Wood said the commission would focus on the
merger’s impact on generation markets when the companies file
the appropriate paperwork needed to win its approval.

“It’s too early to tell, but it’s not a stretch to get there,” he
said. FERC will “probably be looking for some mitigation out of
that merger,” Wood said.

The combined company will have approximately $27 billion
in annual revenue and $3.2 billion in annual net income. Both
companies are in the PJM Interconnection. With a generation
portfolio of about 52,000 MW of domestic capacity, including
long-term contracts, the combined company will be the nation’s
largest power generator and will be a leading U.S. wholesale
power marketer (EUW Special Issue, 21 Dec ‘04, 1-6).

Wood said that, for FERC, the main focus of the review
would be examining the merger’s impact on generation

competition and the companies likely will need to divest some
assets. 

FERC will measure the generation concentration impact on
the wholesale market under the delivered price test. Asked at
the briefing if large mergers can occur under FERC’s market-
power restrictions, Wood said yes, “if they’re mitigated.”

Wood met with officials from both companies Thursday in a
“pre-filing” meeting to better get understanding of the plan
before it is formally filed at the commission, he said. Such
meetings are routine, according to former FERC officials, as they
give the companies and the agency a chance to discuss the
proposal informally.

Exelon CEO John Rowe, who would become president and
CEO of the new company, has already acknowledged that the
companies will have to divest generation assets to win FERC
approval. Christine Tezak, senior vice president at Stanford
Washington Research Group, said shortly after the deal was
announced that the combined company would own or control
over 20% of the 134,250 MW located within PJM.

A former regulator predicted the 20% threshold would raise
eyebrows at FERC, but is not considered high enough to warrant
major concern. This source noted that Exelon and PSEG are
already operating within a regional transmission organization —
PJM — that is overseen by an independent market monitor. 

Moreover, this source said Exelon, through its embrace of
FERC’s competitive agenda and RTO policies, has built
considerable good will within the agency. Exelon, where former
FERC Chair Betsy Moler is an executive vice president, strongly
backed the commission in its contentious battle with Virginia
and Kentucky regulators over whether the federal government
had authority to order American Electric Power into an RTO
without the states’ approvals.

The source also noted, though, that FERC is not known for
rejecting mergers; it does, however, have tools at its disposal to
ensure that the proposed transactions do not have a negative
impact on consumers or the market. 

Industry spectators “are looking at this saying, ‘Exelon has
done everything asked of them’,” this source said. “What does
that get them” at FERC?

Exelon sees little negative impact
on net from PSEG acquisition

Exelon expects little impact on net income from the
planned acquisition of Public Service Enterprise Group, the
company said in a Securities and Exchange filing last week
(EUW Special Issue, 21 Dec ’04, 1-6).

Merger costs were estimated at $620 million over two years,
including $285 million in severance and retention costs. Of
those, only payments to Exelon employees — which were not
broken out — would be charged as a direct expense.

Similar PSEG payments would be booked as “goodwill,” as
would $70 million of transaction costs. Another $215 million,
mainly information technology, would be booked as capital
costs. On the balance sheet, Exelon explained, the acquisition
would add $13.3 billion of assets, most of which would be $7.9
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billion of goodwill, plus $6.1 billion for PSEG’s book value.
Under accounting rules, the purchase would also require
adjusting values of various assets, including a $1.3 billion boost
to reflect higher asset values of assets at Exelon Generation and
PSEG Global, among other sectors.

But that would also boost depreciation costs, by an unspecified
amount. On the balance sheet, asset writeups would be more than offset
by lower values for “pension and other assets” ($1.1 billion), contract
writedowns ($200 million, including Public Service Electric & Gas “basic
generation service”), and higher values for debt ($700 million). But all of
those would result in unspecified lower expenses, Exelon continued.

Exelon’s disclosures came in two slides for presentations
made to investors in private meetings last week in four cities.
They represented the only disclosures not already made in
previous presentations, a spokeswoman said.

Under two 2001 accounting rules, goodwill reflects the
ability of acquired assets to earn a higher return as a group,
versus what they would have earned if acquired separately, and
stems from existing and expected synergies and other benefits
of an acquisition. But goodwill must be tested annually for
impairment, which has resulted in billions of dollars in
writeoffs by power companies in the past few years (EUW, 3
Sept ’01, 1).

At Sept. 30, Exelon had $4.7 billion of balance sheet
goodwill, all stemming from the October 2000 acquisition of
ComEd and its parent, Unicom.

Ontario board okays combination
of two large municipal systems

The consolidation of Ontario’s electric distribution utilities
resumed briefly after a long lull last week when the Ontario
Energy Board approved a plan by municipal utilities in Hamilton
and St. Catharines — two of the province’s larger cities — to
merge and form a single muni with about 227,000 customers.

The planned Feb. 28 merger of Hamilton Hydro Inc. and St.
Catharines Hydro Utility Services Inc. continues an
amalgamation trend that started in 1998, when there were more
than 300 distribution utilities in Ontario, and reached its peak
in 2000, when scores of smaller munis either merged with each
other or were acquired by larger ones.

Art Leich, president and CEO of the 175,000-customer
Hamilton muni, said he was “very pleased” by the OEB’s action.
The city of Hamilton would own 78.9% of the new entity,
which to date is known only as MergeCo, while the smaller city
of St. Catharines would own the other 21.1%.

Province-owned Hydro One — the largest distributor in
Ontario, with about 1.2 million customers — acquired 88 smaller
munis between 1998 and November 2000. In 1999 six large
munis in metropolitan Toronto joined to form Toronto Hydro.
There are now fewer than 100 distribution utilities in Ontario.

But the pace of consolidation has slowed dramatically in the
past four years as systems focused their attention on preparing
for wholesale and retail competition, which was implemented
with mixed results in May 2002, and on improving their
finances. An OEB spokesman said last week that, with the

Hamilton/St. Catharines merger now approved, the board has
no applications for consolidations before it.

The Hamilton and St. Catharines munis filed their
application to merge Nov. 19. The OEB said in its Jan. 12 ruling
that combining them would provide economies of scale,
improve productivity, and provide better access to lower-cost
financing. The munis estimated in their application that the
merger would provide annual savings of about C$5.4 million
(about US$4.4 million, at the current exchange rate of about
C$1.00=82 cents U.S.).

intervenor groups. “These are not ‘secret’ documents representing
‘secret plans’ as mischaracterized by Willamette Week,” the
company stated in a five-page summary of the documents.

“We were accused of being liars. Our reputation is very
important to us, so we released the documents,” Carrie Wheeler,
a principal of the Fort Worth-based Texas Pacific Group, told
Electric Utility Week. The local newspaper “grossly misinformed
the public and took things out of context. We wanted to release
all documents so people can see for themselves.” 

Oregon Gov. Ted Kulongoski issued a statement Jan. 5
saying, “In testimony and written documents before the PUC,
they (Texas Pacific Group) are saying one thing and outside of
the regulator process, it appears they are giving another message
to PGE customers.”

Consumer groups are questioning whether Texas Pacific,
which has $13 billion of investment nationally, was being
honest about its future intent for PGE. Bob Jenks, director of the
Citizens Utility Board of Oregon that represents consumers, said
“we have said all along that Texas Pacific has a history of cost
cutting and layoffs in companies they acquire.” 

Texas Pacific’s intent to buy PGE was announced in
November 2003 when it said it had struck a deal with Enron
(EUW, 24 Nov ’03, 3). In February 2004, Enron’s bankruptcy
court approved the sale and in March 2004, Texas Pacific
submitted a formal application to the Oregon PUC, which by
early February expects to accept the proposal if certain
conditions are met, or deny it outright.

The Texas company’s interest in PGE began in early 2002.
Texas Pacific said that in 2003, it hired numerous consultants,
including the Boston Consulting Group and an industry group led
by Jack Fusco, the former CEO of Orion Energy, to conduct due
diligence to investigate whether it should make a bid to buy PGE.

Fusco, who has subsequently been tapped by Texas Pacific
Group to head up Houston-based Texas Genco, examined PGE’s
physical assets, power marketing operations, energy supply
positions, and support systems and functions. Boston
Consulting Group reviewed PGE’s operations and structure,
PGE’s load forecasts, operational and administrative costs, rates,

Texas Pacific Group discloses confidential
documents... from page 1
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and electric market and regional economic matters. PGE only
had limited input.

The consultants outlined potential scenarios for Texas Pacific
to follow for operational efficiencies and for an eventual sale. One
report by BCG suggested that based upon statistics from other
utilities, PGE might be able to significantly reduce the number of
employees in a number of departments, Texas Pacific said.

The due diligence reports formed the basis for part of the
Willamette Week article. But Wheeler stressed that the reports do
not represent the way PGE will be managed by its new board of
directors or is even in keeping with current market conditions.
Wheeler said that although the due diligence looked at a five-
year ownership horizon and other lengths for financial models,
“We look at a five-year horizon for every single deal we
consider. … PGE was no different.” 

A key issue that surfaced, too, was discussion in the due
diligence reports of how Texas Pacific eventually would sell
PGE. Discussed were an Initial Public Offering (IPO) where it
would sell a minority share of the company to the public.
Documents Electric Utility Week examined labeled “confidential
exit considerations” where PGE is called Tahoe, state: “Tahoe
standalone will be a difficult IPO story. It has relatively small
capitalization and service area and the offering would be heavily
reliant on retail investors.” The documents outlined a scenario
where hundreds of millions of dollars more could be made by
selling outright to a “strategic” – a company with energy or
utility subsidiaries. The report said “the team’s preliminary view
is that a strategic sale is the most likely exit and could have
significant potential upside” from a financial standpoint.

But Wheeler said this was only advice from the consultant
and not necessarily what Texas Pacific would do in the future.
“One thing we’ve learned in Oregon is that there is no way to
do a quick flip of a utility because it takes a long time to gain
regulatory approval,” she said. It would take a lot less time and
money to conduct an IPO, she said, but the market would have
to be favorable. 

Wheeler said Texas Pacific expects to hold PGE “longer than
usual because utilities have slow growth.” Twelve years would
still be the maximum.

This is the first time a major acquisition has been before the
PUC that had not reached agreement with all parties before the
PUC issued an order.

The path for Texas Pacific has been strewn with controversy,
largely because the company has not agreed to conditions
requested by the PUC staff. Texas Pacific originally said it would
not give a rate discount to PGE’s 743,000 customers. In contrast,
ScottishPower, which bought PacifiCorp in 2000, provided $52
million, and Enron, when it bought PGE in 1997 paid $36
million in rate credits and additionally bought PGE’s trading
floor for more than $100 million.

Texas Pacific subsequently sweetened the deal by agreeing to
provide $15 million in rate discounts (EUW, 18 Oct ’04, 13),
and finally upped it to $43 million payable over five years
beginning in 2007. The PUC staff said it would oppose the
purchase when Texas Pacific refused to ante up $75 million.

Major concerns have arisen about whether PGE would be

properly “ring fenced” or shielded from any future financial
problems of its parent. PUC staffers said they are “close” but not
in total agreement.

Consumers are expected to benefit through Texas Pacific
ownership, because it has offered to shield ratepayers for up to
$1.2 billion of potential Enron-related liabilities and up to $94
million in potential awards in lawsuits that allege PGE
manipulated the power market during the western energy crisis
of 2000 and 2001.

Enron’s bankruptcy court has approved plans to spin off
PGE to creditors if the Texas Pacific deal fails. An Enron
spokeswoman said the company also could consider offers from
others and the goal would be to maximize returns for creditors.

The city of Portland plans to contact creditors immediately
with a proposal to match Texas Pacific’s $2.35 billion offer if the
Texas Pacific purchase flops, said Commissioner Eric Sten. Sten
believes Portland can save 10% or $100 million a year through
public ownership. Enron rebuffed an earlier city offer that was
for less money.

The city would not need PUC approval because it is a public
body. Portland would act as a vehicle to acquire PGE, and set up a
public utility. The entity would not be a city utility. Although it
would have financial ties to the city, it would operate as a new
public body. The city would retain PGE employees to run the utility.

The sale also is contingent upon a Securities and Exchange
Commission ruling that Texas Pacific will not be considered a
registered holding company under the Public Utility Holding
Company Act of 1935. Texas Pacific notes that the SEC has
made similar exclusions before and it does not believe this
would be a deal killer.

ENVIRONMENT

Science panel dubs new-source review rules
better than administration’s ‘Clear Skies’ plan

As the Senate prepares to push for the White House’s “Clear
Skies” bill, the National Academy of Sciences said last week that
the Clean Air Act’s new-source review requirements are better
tools for reducing pollution from coal-fired plants than the bill,
which employs an emissions trading system.

Wading into an issue that has created a good deal of conflict
among the power industry, environmental groups and states,
the NAS said new-source review would apply to more modified
coal-fired units than the administration’s bill and on top of
that, the requirements become even more stringent as advances
are made in pollution control technology. 

“It is therefore unlikely that Clear Skies would result in
emission limits at individual sources that are tighter than those
achieved when NSR is triggered at the same sources,” the NAS
said in an interim report sent to Capitol Hill Thursday.

“In general, NSR provides more stringent emission limits for
new and modified major sources than EPA provides in other
existing programs,” the report said. “The proposed programs



ELECTRIC UTILITY WEEK JANUARY 17, 2005

19 Copyright © 2005 The McGraw Hill Companies 

are, in their current form, unlikely to change this.”
NSR requires operators of aging coal-fired plants to get

permits and install pollution control equipment on units that
undergo renovations resulting in higher emission levels. Clear
Skies, however, would exempt existing utilities from NSR
requirements in exchange for tighter new source performance
standards, but the NAS report said such standards would not
apply to all sources covered by NSR. 

“In general, NSR provides more stringent emission limits for
new and modified major sources” than Clear Skies or EPA’s
proposed Clean Air Interstate Rule, NAS said, but it added that “a
very stringent emission cap could provide an extra incentive for
future new and modified sources to decrease emissions as well.”

In addition to supplanting NSR requirements, Clear Skies
would set national caps on power plant emissions of nitrogen
oxides, sulfur dioxide and mercury at about 70% and creates an
emissions credit trading system to aid utilities in their compliance.
EPA drafted CAIR as an administrative alternative to Clear Skies,
which has stalled in Congress for nearly three years. CAIR, which
the agency is preparing to finalize in March, resembles Clear Skies
but would only apply to 29 states east of the Mississippi. 

In response to the NAS report, EPA, which developed the
Clear Skies bill, said the national panel of scientists “did not
take into account the continued growth in generation and the
fact that each new source under Clear Skies caps would come in
with zero emissions allocations” and have an incentive to go
beyond the performance standards. “At some point all sources
would be new and the only way new source growth could be
sustained would be through ever tighter limits on individual
sources,” EPA said. 

The agency also said the current Clean Air Act’s Acid Rain
Program achieves reductions of SO2 that “case-by-case
litigation” used to enforce NSR will not. “Plus, what we’ve seen
with cap and trade programs (Acid Rain program), is the
incentive to over-comply in the early years to achieve big, early
emission reductions,” an EPA spokeswoman said.

Sen. Jim Inhofe, R-Okla., chairman of the Senate
Environment and Public Works Committee and chief sponsor of
Clear Skies, plans to hold hearings on the bill later this month
and move it to the Senate floor in February. 

Inhofe and the committee’s ranking member Jim Jeffords, I-
Vt., last year asked NAS to assess whether NSR changes posed by
EPA would result in greater emissions of air pollution, impacts
on human health, efficiencies at plants, pollution prevention
and pollution-control activities at facilities. A final report with
findings and recommendations by the NAS committee of 18
scientists is due by year’s end. 

Jeffords, who has offered a more stringent bill than Clear
Skies, seized on the report’s statements comparing NSR to the
administration’s plan. EPA should not revise NSR or any part of
the law until it “can prove with real evidence and data, not
public relations campaigns and ‘sound-bite science,’ that
changes will result in net improvements,” said Jeffords. 

Aside from developing Clear Skies, EPA altered NSR
requirements in the past two years to give utilities more
flexibility in determining whether coal-fired plant renovations

require permits and pollution equipment. Under the revisions,
coal-fired units would avoid NSR requirements if they replaced
existing components with identical or “functionally equivalent
components” that did not exceed 20% of the cost of replacing
the entire unit and did not change the basic design parameters
of the unit.  

A federal court stayed that rule Dec. 24, 2003, and action in
that case is not expected until mid- to late 2005.  

Inhofe commended the NAS panel for a “detailed,
nonpartisan, methodological approach in collecting information
and in developing a plan to report its final conclusions and
recommendations to Congress by the end of the year.” The 163-
page report largely provided background on air quality, emissions,
industry activities and health impacts and described how the
committee will assess the impacts it has been asked to explore. 

“For too long this issue has been politicized and driven
by extreme rhetoric,” Inhofe said in a statement. “The
process undertaken by NAS and outlined in the interim
report will help put the rhetoric aside and enable Congress to
have a clearer picture of this important issue when the final
report is released.”

The Edison Electric Institute, the investor-owned utility
lobby, echoed Inhofe’s praise and expressed optimism that NAS
will find that “regardless of reforms to New Source Review,
utilities and other industries continue to invest billions of
dollars annually in state-of-the-art control technologies,
emissions are declining dramatically, energy efficiency is
increasing, and air quality continues to improve.”

Scott Segal, director of the Electric Reliability Coordinating
Council, said the NAS statements on Clear Skies and CAIR
disregard the Clean Air Act’s success in reducing SO2 through its
acid rain emissions cap-and-trade program. “The financial
incentive of a cap-and-trade program is to make early
reductions and most of those reductions will happen at the
highest-emitting facilities,” he said. “These new Clear Skies
controls swamp the impact of NSR settlements.”

But environmental groups that oppose EPA’s changes to the
Clean Air Act underscored the NAS report’s comments as
support for existing NSR requirements. 

“The National Academy of Sciences found that the ‘Clear Skies’
caps won’t deliver the same reductions on a plant-by-plant basis
when compared to faithful enforcement of the NSR provisions in
current law,” said Angela Ledford, director of Clear the Air. ‘’The
administration’s industry-backed air pollution bill fails the test of
‘first do no harm.’ In light of EPA’s recent determination that more
than half the country lives in areas where the air is unsafe to
breathe, Congress should be acting to reduce more pollution
faster, not weakening the laws already on the books.”

AES, NRG to reduce pollution from six 
plants in settlement with New York State

New York Attorney General Eliot Spitzer last week announced
an agreement with AES and NRG Energy to reduce pollution
from six generating plants that the companies own in the state.

The pact will cut annual emissions of nitrogen oxides by
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18,000 tons and reduce annual sulfur-dioxide emissions by
123,000 tons, state officials said.

According to the settlement, New York agreed to withdraw a
lawsuit against NRG and refrain from filing a similar action
against AES in exchange for the companies’ commitment to
reduce SO2 and NOx emissions from their coal-fired power
plants in western New York.

AES and NRG acquired the coal plants from New York State
Electric and Gas and Niagara Mohawk Power when the state
deregulated electricity. Under the agreement, NRG will reduce
emissions of SO2 by 87% and NOx by 81% at the Huntley and
Dunkirk plants. AES will reduce emissions of NOx by at least
70% and SO2 by 90% at the plants it bought from NYSEG.

NRG acquired the 600-MW Dunkirk station from Niagara
Mohawk Power, and the 760-MW Huntley station in 1999. AES
acquired several former NYSEG plants involved in the
agreement, including: Greenidge, 160 MW; Hickling, 83 MW;
and Jennison, 60 MW.

AES agreed to install pollution controls at the Greenidge
plant and will install controls or close the Hickling and
Jennison plants.

The agreement also requires NiMo to pay a fine of $3
million and to spend $3 million on projects, such as upgrading
weatherization and school buses. NYSEG will pay a $700,000
penalty, and AES will pay $1 million for energy efficiency and
renewable energy projects.

The settlement stems from an earlier suit by New York,
charging that NiMo had violated the Clean Air Act by making
major modifications to its plants without installing pollution
controls. The state accused NRG of the same violations after it
bought the plants from the utilities. New York State leveled the
same charges against AES, which bought the NYSEG plants, but
that company settled before the state sued.

Under the settlements, the emission reductions are
scheduled to be fully phased in between 2010 and 2012. 

AES and NRG did not say how much the plant upgrades will
cost.

Indiana appeals court rules enviro groups
can challenge state administrative decisions

The Indiana Court of Appeals, in a case involving an electric
utility, ruled last week that associations and other non-profit
groups have legal standing to challenge state government
administrative decisions.

The case (Cause No. 49A04-0312-CV-610) stemmed from an
appeal by three consumer/environmental advocacy groups —
Citizens Action Coalition, Hoosier Environmental Council and
Save the Valley — of the Indiana Dept. of Environmental
Management’s Dec. 11, 2002, issuance of a renewal permit for a
coal ash landfill at Indiana-Kentucky Electric’s 1,075-MW Clifty
Creek coal-fired generating station in Madison, Ind.

Two weeks later, the three groups asked the Indiana Office of
Environmental Adjudication to review IDEM’s decision.
Indiana-Kentucky Electric moved to dismiss the appeal,
claiming the groups failed to demonstrate they were “persons

aggrieved or adversely affected by the granting of the permit.”
On March 31, 2003, CAC, HEC and Save the Valley filed an
amended appeal, alleging “unnamed members of the groups
reside, work, and recreate in the area affected by the granting of
the permit.” On June 23, OEA denied Indiana-Kentucky Electric’s
motion to dismiss and the utility mounted a court appeal.

IDEM subsequently joined with the utility, arguing the
groups lacked legal authority to challenge the permit renewal
decision.

The groups contend potentially harmful chemicals are
seeping from the landfill and the utility needs to do a better job
of monitoring the site.

On Jan. 11, the appellate court sided with the groups,
finding they were “not proceeding on their own right nor were
they asserting that the public as a whole was harmed by the
granting of the permit. Instead, the appellants were proceeding
on behalf of specific members who were individually aggrieved
or adversely affected by IDEM’s decision. Because the appellants
were simply acting in a representational capacity on behalf of
the members who were aggrieved or adversely affected by the
granting of the permit, [Indiana law] is satisfied.” Tim Maloney,
HEC executive director, praised the appellate court ruling. “To
us, it upholds the right of groups like ours to represent our
members in environmental legal actions,” he said.

Dave Hart, vice president of Ohio Valley Electric Corp., said
his company was reviewing the court’s decision and would have
no comment. Indiana-Kentucky Electric is an OVEC subsidiary.

IDEM officials could not be reached for comment.

legislation for R&D [research and development] dollars for
technology development.”

The industry group supports congressional approval of
comprehensive energy legislation akin to what the lawmakers
failed to pass last year. Gerard also said while the environmental
rules and Clear Skies bill may seek the same goal, the industry
strongly favors the legislation over the regulations, which are
easy targets for litigation.

The legislation “brings more certainty — regulatory and
legal certainty,” said Gerard. “It gives utilities more certainty to
make long-term billion-dollar decisions. The real key is, we need
to know the rules of the game.”

Also last week, the Electric Power Research Institute, along
with Texas Genco LP and URS Corp., said a first wave of tests on
new low-cost technology showed a significant increase in the
capture of mercury emissions in coal units equipped with wet
scrubbers for SO2 reduction, or flue-gas desulfurization absorber,
and electrostatic precipitators. 

“Our preliminary results show that, at the low
concentrations injected into the boiler, the approach can

Coal industry, utilities keep mercury focus
on trading... from page 1



increase mercury removal from the 50%-65% baseline to around
75%,” said Carl Richardson, URS Corp. senior project manger.

EPRI said the full-scale tests at Texas Genco’s Limestone
Station involved oxidizing elemental mercury with small
amounts of halogen injected in the boiler and then capturing
the mercury with the unit’s existing SO2 control equipment.
Halogen injection into the boiler was expected to be most
efficient when used in combination with the wet scrubber or
FGD technology and ESP, he said. Additional tests are planned
for the technology.

Lee Zeugin of Hunton & Williams, which represents the
Utility Air Regulatory Group, said the industry has not gotten
“meaningful guarantees from vendors” of mercury control
equipment and that it would be mistake to require industry to
install certain technology. A cap-and-trade approach, instead,
would give utilities flexibility in improve their compliance
while not allowing some units to emit greater levels of mercury,
he said. 

Sources with the largest amounts of mercury emissions
would be controlled first, said Zeugin, adding that the dollar
cost per ton reduced is cheaper under a cap-and-trade approach.
A mercury cap-and-trade program “will not have circumstances
where power plants are buying a lot of credits and creating hot
spots,” said Zeugin, speaking at the Jan. 7 forum on mercury
control policy organized by the Environmental Law Institute.

“Utilities are not going to increase their mercury levels
because they wouldn’t be able to get to a 15-ton cap” if they
do, said Zeugin. “To achieve a 15-ton cap, everyone needs
80% control.”

EPA’s proposed mercury rule calls for a first-phase cap to
reflect the amount of mercury reduced in 2010 from other
power plant regulations and a second cap of 15 tons to begin
in 2018. EPA has acknowledged that the banking of emission
credits may delay actual cuts in mercury levels by another
decade or so.

Although the agency has voiced support for the cap-and-
trade approach, EPA has also offered a maximum achievable
control technology proposal to trim power plant mercury
emissions levels from the estimated 48 tons today to 34 tons
by 2008. EPA is under a court order to finalize the rule by
March 15.

Joining Zeugin on a panel, Felice Stradler of the National
Wildlife Federation and John Paul of the Regional Air Pollution
Control Agency said they oppose the administration’s cap-and-
trade approaches to control mercury, a neurotoxin that can
impact the health of infants if their mothers consumed
contaminated fish.

Stradler and Paul said they favor a MACT standard to reduce
mercury by 90% and that such a mandate is required under the
Clean Air Act’s section 112 provisions for hazardous air
pollutants. It would require every coal-fired unit to install
pollution equipment to capture mercury, they said. EPA’s MACT
option would reduce emissions only by 30%.

“EPA doesn’t have the authority to do trading” of mercury,
said Stradler. “We will challenge this along with other
stakeholders.”

LITIGATION

Former Enron directors, officer agree to pay
$168 million to settle class action fraud suit

The University of California, lead plaintiff for investors in
the Enron securities suit, moved Jan. 12 for preliminary court
approval of a $168 million settlement that would allow 17
former Enron board members and one former officer to
extricate themselves from the suit. 

Under the proposed settlement, released Jan. 7, the investor
class would receive $155 million in proceeds from Enron’s
directors and officers insurance policy. However, in a rare move,
nine former board members and one former officer agreed to
pay $13 million in personal contributions, out of proceeds
allegedly earned through insider trading. 

According to the UC statement, the settlement resolves the
litigation against the former Enron directors and officer charged with
misleading investors under the provisions of Section 11 of the
Securities Act of 1933. The class-action law suit, which was originally
filed Oct. 21, 2001, and consolidated with UC as the lead plaintiff in
February 2002, is slated to go to trial Oct. 16, 2006. Eleven former
Enron executives, eight banks, two law firms and former accounting
firm Arthur Andersen, remain defendants in the case.

The settlement reached last week was the fourth in the case.
Arthur Andersen’s umbrella organization, Andersen Worldwide
SC, was dismissed from the case in 2002 after paying a $40
million settlement to the investor class. Two U.S. banks,
Lehman Brothers in October 2004 and Bank of America in July
2004, chose to settle rather than fight and made settlement
payments of $225.5 million and $69 million.

Defendants who agreed to make settlement payments out of
the personal assets are former Enron directors Robert Belfer,
Norman Blake, Ronnie Chan, John Duncan, Joe Foy, Wendy
Gramm, Robert Jaedicke, and Charles LeMaistre. Ken Harrison,
former CEO of Portland General Electric and an Enron director,
as well as Rebecca Mark-Jusbasche, former chairman and CEO of
Enron International and later vice chairman and CEO of the
water venture Azurix, also paid from their personal assets.

Details, such as the time frame, of the alleged insider trading
were not revealed. The plaintiffs’ attorney’s submitted fraud
claims against all 18, but the court dismissed the claims against
eight, upholding those against the 10 who agreed to disgorge
10% of their pre-tax insider trading proceeds.

Proceeds from the defendants’ personal contributions are
deposited in trust with attorneys representing the UC board
of trustees.

William Lerach, attorney for the plaintiffs’ investor class in
the suit being litigated in the U.S. District Court for the
Southern District of Texas in Houston, told Platts that those
defendants who paid from their personal funds were
determined to have engaged in insider trading and required to
pay out 10% of their insider trading proceeds.

Other defendants who settled with the plaintiffs, but did not
pay out of their personal funds were former Enron directors Paulo
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Ferraz-Pereira, John Mendelsohn, Jerome Meyer, Frank Savage, John
Wakeham, Charles Walker, Herbert Winokur, and John Urquhart.

Following a preliminary agreement, reached Oct. 6, the
plaintiffs, the settling defendants, the insurers and some of the
non-settling insured defendants over the past three months
negotiated a proposed final agreement that provides a
framework for court approval.

Enron had a $350 million D&O insurance policy that had
been written by several insurance firms in the D&O market. Under
the terms of the policy, the legal bills of directors and officers are
covered, a fact that whittled down the balance of the insurance
policy to $200 million by the time the settlement was reached.

Under the proposed deal, the $200 million remaining
balance of Enron’s directors and officers insurance policy was
paid into the registry of the court. Of that total, $13 million was
set aside for the continuing defense of some of the non-settling
insured defendants in exchange for their agreement not to
oppose the settlement.

Of the remaining $187 million of insurance proceeds, 83%
or $155 million goes to the plaintiff class of defrauded Enron
securities purchasers. The balance, $32 million, goes to the
Enron bankruptcy estate to be distributed to Enron’s creditors.

The plaintiffs said there was no settlement with two directors
who were also executives of the bankrupt company, former
Chairman and CEO Kenneth Lay and former CEO Jeffrey Skilling.

In addition, former Chief Financial Officer Andrew Fastow,
former treasurer Chief Accounting Officer Richard Causey and
former Chief Risk Officer Rick Buy, all of whom were named as
defendants in the original suit, did not reach a settlement with
the plaintiffs.

J. P. Morgan Chase, Citigroup, Merrill Lynch, Credit Suisse First
Boston, Canadian Imperial Bank of Commerce, Barclays Bank,
Deutsche Bank, Toronto-Dominion Bank, and the Royal Bank of
Scotland are the banks still named in the class action suit. Law
firms Vinson & Elkins and Andrews & Kurth, are also named.

Analysts who have studied issues concerning the personal
liability of corporate boards of directors have argued over the
past three years since Enron’s collapse that there have been no
instances since 1985 in which a former outside director paid
damages out of his or her own pocket.

However, exactly 24 hours prior to the announcement by
UC of its settlement with the former Enron directors, 10 former
directors at WorldCom agreed to contribute $18 million of their
own money to reach a total $54 million settlement of a class
action suit against them. 

NUCLEAR

FirstEnergy’s Perry reactor remains off line,
risks running into Davis-Besse refuel outage

FirstEnergy’s 1,260-MW Perry nuclear power plant in Ohio
remained off line late last week as the Akron, Ohio-based
company and federal regulators scrambled to find out why

failed recirculation pumps have forced a shutdown of the
reactor twice since late December.

Following the latest pump malfunction Jan. 6, the Nuclear
Regulatory Commission dispatched an eight-person team to
Perry Jan. 10 for a three-part inspection that will extend until
early May. The plant, operated by FirstEnergy Nuclear Operating
Co. (FENOC), a FirstEnergy subsidiary, is in Perry, Ohio.

Initially, the company estimated the plant would be out of
service for at least a week. That raised the possibility that Perry
still could be down when a refueling outage at FirstEnergy’s 916-
MW Davis-Besse nuclear plant is scheduled to start Jan. 17.

“That would be bad,” a FirstEnergy spokesman
acknowledged about a scenario where two of the company’s
three nuclear plants would be off line at the same time. Davis-
Besse is located in Oak Harbor, Ohio. The third nuclear plant,
1,640-MW Beaver Valley, is in western Pennsylvania.

Since last spring, Perry has been shut three times for
problems relating to its recirculation pumps. In late May, the
plant was shut down for more than a week after routine testing
indicated an emergency service water pump was not
maintaining proper flow.

The latest outage is similar to a Dec. 23 incident in which
Perry was taken off line after the flow of cooling water around
the reactor slowed. Perry was returned to service Dec. 26.

This time, the FirstEnergy spokesman said, “one of the
recirculation pumps went from high to low speed” and abruptly
tripped off Jan. 6. FirstEnergy brought in “15 to 20 engineers
from our other plants as well as the headquarters” to try to
solve the problem.

The NRC placed Perry under closer scrutiny last August as a
result of past problems with safety system equipment. During
its current, in-depth inspection, the agency is focusing on the
utility’s “corrective action program” — how it finds, evaluates
and fixes problems. In addition to NRC inspectors,
representatives from Ohio state government and the Canadian
Nuclear Safety Commission are at the plant.

“The Perry plant continues to operate safely,” said James
Caldwell, NRC regional administrator. “However, the NRC has
increased its oversight of the Perry plant because of previous
equipment problems.” The extensive inspection, he said, “will
provide the agency with important insights into plant
operations and the effectiveness of FirstEnergy’s performance
improvement initiatives.”

TRANSMISSION

NSTAR wins final approval for 345-kV
line for transmission-constrained Boston

NSTAR Thursday won final approval to build a key 17.5-
mile, 345-kV transmission line designed to avert an 800-MW
shortfall in the Boston area next year.

The Massachusetts Energy Facilities Siting Board voted in
favor of the $177 million underground transmission line that is
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expected to improve the ability of one of New England’s most
congested areas to import power (EUW, 3 Jan, 25).

ISO New England has designated Boston, along with
southwestern Connecticut, as the most congested regions in New
England, and is pushing a plan that would increase capacity
costs in those areas to encourage infrastructure investment.

In making its case for the project, NSTAR cited a study by
ISO NE that recommends adding new power lines to meet
future demand. The siting board concurred that Boston lacks
adequate electric transmission to serve the area’s projected peak
load of 5,861 MW by 2006, and approved the project in a
unanimous vote.

“This one decision will help set our region on a solid course
toward greater electric reliability, and benefit every resident and
business in our region for years to come,” said Thomas May,
NSTAR’s president, CEO, and chairman.

The project also addresses weaknesses in the Boston-area
transmission system highlighted by an electric reliability task
force convened by Gov. Mitt Romney following the Aug. 4,
2003 Northeast blackout. The line is expected to reduce
potential voltage problems and boost reserve margins.

NSTAR said the new line will provide economic benefits by
reducing the area’s need to run high-cost generating plants. The
utility pays at least $30 million/year in reliability must-run costs
to operate plants in Boston that would otherwise be shut down.
With the line in place, Boston will increase its ability to import
generation from southeastern Massachusetts and Rhode Island,
where supplies are abundant.

NSTAR plans to break ground on the 345-kV line by this
spring, and to have it in service by June 2006. The siting board
granted the project exemptions from zoning laws in towns that
it will pass through.

ISO New England has designated the Boston area as a zone
where consumers will pay extra costs unless transmission
improvements occur. Under ISO NE’s Locational Installed
Capacity Plan (LICAP), now before the Federal Energy Regulatory
Commission, Boston area ratepayers could see an annual $38
million in increased costs related to transmission congestion.

The transmission project had won tentative approval in late
December by siting board staff.

New England governors modify plans
to form group, to assuage grid owners 

The New England governors have agreed to drop a
controversial aspect of their proposal to form a regional
committee for transmission and resource planning, after it ran
into opposition from the grid operator and transmission owners. 

The six governors in June petitioned the Federal Energy
Regulatory Commission for permission to form the New England
States Committee on Electricity (NESCOE), designed in keeping
with FERC’s April 28, 2003 standard market design white paper.
The non-profit entity expects to provide policy recommendations
on multi-state disputes to minimize federal intervention.

However, ISO New England and transmission owners told
FERC that it opposes a provision in the plan that requires ISO-

NE to incorporate NESCOE proposals in filings it makes before
FERC, whether or not the grid operator agrees with them. The
grid operator would also be required to explain if it did not
agree with NESCOE.

NESCOE in a recent FERC filing said it would drop the
provision, which it described as the most controversial part of
the plan, so that formation of the committee can move forward.

While ISO-NE supports creation of the committee, and said
it will give weight to its opinions, it opposed being forced to
present NESCOE opinion to FERC. The grid operator said the
requirement interferes with the independence granted to
regional transmission organizations by FERC. Specifically, FERC
gives RTOs sole authority over its tariffs and market rules, while
the NESCOE filing attempted to make the grid operator
involuntarily share its rights. ISO-NE said this could inhibit its
ability to fulfill its mission, particularly if it found itself forced
to file NESCOE proposals that may conflict with its mandate.

The governors said they dropped the filing provision because
it has “become a distraction to the formation of the NESCOE,”
and because FERC recently ruled in a separate proceeding that
states cannot have a “super litigant role.” The committee is
necessary because RTOs lack “the political representation and
accountability needed to balance various public policy objectives
on behalf of the states,” according to the governors.

If conflict arises among market participants, and they
cannot be resolved by the RTO, then they are turned over to
FERC, which puts state governments in the position of
accepting federal intervention in matters that the governors say
are ”fundamentally intra-regional in nature.” 

The governors’ plan to fund the committee through a
regional tariff applied to all utilities. They envision the
committee eventually expanding its role beyond transmission
and adequacy planning to include recommendations on security,
fuel diversity, conservation, and the environmental impacts of
power generation. Expanding the scope of its mission will
require unanimous consent of its members. Each state will have
one vote, unless there is a tie, in which case votes will be recast
and weighted based on states’ electric consumption.”

PJM is urging FERC to reject request
for transmission agreement for Neptune

The PJM Interconnection urged federal regulators last week
to reject a request by a merchant transmission developer for an
interconnection service agreement (ISA) for a proposed 660-MW
power line from New Jersey to Long Island, N.Y.

Entering into an ISA without finishing ongoing transmission
studies would unfairly shift costs related to the proposed
Neptune project onto other transmission owners and users, PJM
said in its Jan. 11 Federal Energy Regulatory Commission filing.
PJM asked FERC to “promptly” issue an order to remove the
uncertainty surrounding the proposed power line being
developed by Neptune Regional Transmission System (Docket
No.: EL05- 48). 

Neptune cannot secure financing for the project without a
PJM interconnection agreement, and asked FERC to break the
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deadlock by March 2 so the line could start commercial
operations by summer 2007, according to its Dec. 21 complaint
(EUW, 3 Jan, 26).

Neptune, based in Pittsfield, Maine, won part of a bid
solicitation by the Long Island Power Authority with its proposal
to link the capacity-tight, transmission-constrained island to
PJM. The parties later signed a 20-year contract, giving LIPA all
of the transmission rights when the line goes into service (EUW,
4 Oct ‘04, 4). LIPA, which wants to gain access to PJM’s cheaper
power, will issue a separate solicitation for generators and
marketers to sell it supplies through the Neptune line.

Neptune said PJM is delaying the project by re-studying the
interconnection request whenever the owner of a generating plant
announces a facility’s retirement. This interpretation of the PJM
tariff contradicts FERC’s insistence on standard interconnection
procedures “and has resulted in precisely the kind of delays and
uncertainty that Order 2003 [FERC’s interconnection rule] was
designed to prevent,” it said. Neptune asked FERC to direct PJM to
halt its restudies on the Neptune project and enter into an
interconnection agreement by the end of March.

PJM, however, argues that complying with Neptune’s
request would improperly shift to all other transmission
users the costs related to Neptune’s project. “This would
violate the fundamental principles of PJM’s approved tariff,”
PJM said in its filing.

Neptune, and not other PJM transmission owners and users,
should bear the risks of all costs associated with its merchant
transmission project, PJM said. “PJM’s decisions to re-study the
Neptune project’s effects on the PJM transmission system in the
light of the recent and unprecedented waves of announced
generator retirements in the relevant portions of the PJM system
are reasonable and consistent with both the PJM Tariff and
PJM’s regional transmission planning responsibilities under its
Operating Agreement,” the filing said.

A key component of PJM’s tariff is the requirement that
interconnection customers are responsible for the costs of
transmission upgrades that would not be needed “but for” the
customer’s proposed facilities. “The Commission has recognized
repeatedly that PJM’s ‘but for’ cost allocation for interconnections
promotes economic efficiency in the addition of transmission and
generation infrastructure,” PJM said. “It requires every
interconnection request to stand or fall on its own economic merits.

Equally important, the ‘but for’ methodology prevents
subsidization of interconnection projects by existing load and
competing developers of transmission and generation facilities.”
PJM’s tariff does not expressly address the effects of generation
retirements on PJM’s interconnection process, the regional
transmission organization said. An unprecedented amount of
generation retirements in New Jersey have had a major effect on
the Neptune project, PJM said.

“Nevertheless, the proper resolution of the Complaint is
found in the principles of cost causation incorporated in the
PJM Tariff and in PJM’s obligations, as administrator of the
tariff and the [RTO] to take proper account of known and
foreseeable changes in the PJM transmission system in its
interconnection studies and other regional transmission

planning analyses,” the filing said.
Because of a wave of generation retirements, PJM has

conducted several rounds of studies on the effect the Neptune
project will have on the transmission system, with the latest
study expected to be finished in May, the RTO said.

But because Neptune has not yet executed an
interconnection service agreement the developer “has been, and
remains, subject to the risk that changes to the ‘baseline’
transmission system to which Neptune plans to interconnect in
2007, including changes arising from generation retirements
such as those relevant to this case, will increase its cost
responsibility for system upgrades that are needed to
accommodate its interconnection while maintaining a safe and
reliable transmission system,” PJM said.

If FERC agrees with Neptune and directs PJM to enter into
an ISA, it should ensure that Neptune will bear cost
responsibility for the system upgrades required for Neptune’s
interconnection, PJM said.

Big cost of undergrounding existing grid
outweighs benefits, Virginia report says

Undergrounding existing electric distribution, telephone and
cable television lines throughout Virginia would be far too
expensive to justify, according to a report last week from the
State Corporation Commission, although undergrounding new
lines is likely to remain commonplace.

Placing existing electric lines underground would cost about
$83.3 billion, or about $800,000 per mile of overhead line, with an
average cost per customer of $27,000, the report said.
Undergrounding existing telephone and cable lines, according to the
report, would be $10.6 billion. Recouping those costs would result in
utility bill increases totaling some $3,000/year for each customer.

The report was prepared at the request of the state’s General
Assembly after Hurricane Isabel devastated part of the overhead
distribution system of Dominion Virginia Power in September
2003, knocking out power to 1.8 million of the utility’s
customers, many for more than a week.

The report acknowledged that, in addition to minimizing
storm-related outages, undergrounding utility lines would
improve community aethetics, “eliminate the need for most
tree-trimming maintenance, eliminate vehicular crashes with
utility poles, (and) reduce some electrical hazards.” But it said
that these potential benefits “do not appear to be sufficient to
offset the initial construction costs.”

Placing new utility lines underground is a different matter
than undergrounding existing lines. And is common practice
for utilities in most new residential developments, the report
said. In 2003 Dominion Virginia Power undergrounded 96% of
its new residential area lines, and the state’s other utilities did
the same at 50% and 85% of their new lines.

The SCC said that consumers ultimately would bear the
tremendous cost of undergrounding lines, no matter whether
they were paid for through higher utility rates, taxes or other
means. The full report is available at
www.scc.virginia.gov/caseinfo/reports.htm.
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CALIFORNIA

Calif. PUC grants limited rehearing
on allocating costs of DWR pacts

The California Public Utilities Commission Thursday
granted a rehearing of its December decision allocating among
utilities revenue to pay for the state Dept. of Water Resources’
long-term power contracts. 

The PUC allowed San Diego Gas and Electric, Pacific Gas
and Electric and Southern California Edison to present
additional evidence on the narrow issue of how to calculate
the contracts’ uneconomic or above-market costs. They
were signed in 2001 at the height of the state’s power crisis
when the utilities were financially unable to sign deals
themselves.

“It is my hope that, through granting this limited rehearing,
SDG&E in particular will have the opportunity to present
evidence that, if persuasive, would result in a lower obligation
for San Diego customers than the Commission previously
required,” PUC President Michael Peevey said.

The PUC decision adopted a permanent methodology for
allocating DWR’s revenue requirement among the three
utilities using a “cost-follows-contract” basis, which assigns
the total contract costs to the utility to which they were
physically allocated under a 2002 PUC decision. But it adjusts
the resulting allocation by separately pooling and allocating
the annual “above-market” costs of the contracts to each
utility. 

Under the PUC’s design authored by Commissioner Geoffrey
Brown, PG&E customers would pay 44.8% of the above-market
costs from 2004-2013, while SoCal Ed and SDG&E customers
would pay 45.3% and 9.9%, respectively. Total DWR contract
costs are expected to be $7.4 billion.

The incremental change from the PUC’s 2002 interim
allocation increased SDG&E’s payment by $733 million until
the contracts expire in 2013, while dropping PG&E and SoCal
Ed payments by $418 million and $315 million, respectively.
Peevey had opposed Brown’s order for fear that SDG&E, the
state’s smallest investor-owned utility, would be paying more
than its fair share of DWR costs, especially since his order would
have only caused a $420 million increase.

SDG&E was not available for comment at press time, but
said last month that the PUC’s decision was an unwarranted
cost shift.

LADWP argues curbs on SoCal plant
NOx credit trading may hurt generation

The Los Angeles Dept. of Water and Power has voiced
concern that the South Coast Air Quality Management District’s
choice to continue restrictions on power generators’ ability to
trade emissions credits in the Los Angeles basin may hinder
their overall ability to generate power in Southern California.

SCAQMD adopted changes to its Regional Clean Air

Incentives Market (RECLAIM) on Jan. 7.
LADWP and other generators had hoped to begin

unrestricted trading of NOx credits in the market-based
pollution credit trading program immediately. This would allow
them to pay off debt incurred when they installed expensive
emissions control technologies on their power plants under
SCAQMD’s 2001 mandate.

However, the new rules will only allow them to trade future
credits, starting now, to be used in 2007 through 2011. Or they
can sell credits to new power plants coming on line this year or
later. That market, however, is very small since there is only one
new power plant currently under construction – Southern
California Edison’s 1,034-MW Mountainview Power Project –
and it will come on line in early 2006. These restrictions may
stifle long-term investment in generation and control
technology, LADWP argues.

SCAQMD restricted LADWP and other power generators
such as AES, Dynegy, NRG and Reliant from trading credits
in RECLAIM in 2001 when emission credit prices
skyrocketed during the energy crisis because of demand
from power plants. Since then, they have been under
command and control rules in which they have to pay
$7.50/lb of NOx emissions when they exceed RECLAIM
emission credit holdings.

Power plants also had to install emission controls on all
operating plants or shut them down. LADWP has expended
significant capital to repower and retrofit all its in-basin power
plants with emissions controls. This work is ongoing and will be
completed in 2013.

Further, the municipal utility agreed in August 2000 as part
of a settlement, to pay SCAQMD $14 million. At the end of
2000 it discovered its power plants had not exceeded their
emissions allocations, putting into question the need for the
settlement. Henry Martinez, LADWP’s chief operating officer for
power systems, said the agreement was drafted in the spirit of
“buying insurance not to be fined,” and was the reason why the
utility continued to honor it.

Since RECLAIM began in 1993, the more than 300 factories,
refineries and power plants in the program saw emission limits
reduced every year until 2003, when the limits were stabilized.
Reductions will begin again in 2007 and continue to 2011, so
that over those five years the region will see cumulative
reductions of 7.7 tons per day of NOx.

Those reductions will reduce the amount of credits
companies are holding. Martinez said the utility will have to
identify the impacts the amendments will have on the credits it
holds in reserve. But if adverse weather conditions occur in
2006 and beyond, as the California Energy Commission predicts
might happen, the state could face reduced operating reserves
and call on LADWP, which has excess generating capacity, to
help out.

Martinez said the utility’s first responsibility is to ensure it
has enough credits to serve the city’s customers. Not having
access to RECLAIM’s credit market in 2006 might limit its ability
to provide aid to the rest of the state. “We can’t violate our
permits on behalf of the state,” he said.
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Sempra Energy’s trial on charges
of price manipulation set for June 3

Sempra Energy is set to begin a jury trial on June 3 to
determine whether it manipulated gas prices during
California’s 2000-2001 power crisis, according to the
company in an 8-K filing to the Securities and Exchange
Commission on Tuesday.

The San Diego Superior Court at that time will consider
what issues will be decided by a jury, the scope and sequence of
the cases and when a jury will be selected. The class-action
litigation, which was filed in September 2000, is seeking
upwards of $24 billion from San Diego-based Sempra and its
utility units, San Diego Gas and Electric, and Southern
California Gas.

Plaintiffs in the lawsuit include the state of California; the
city and county of Los Angeles; San Bernardino County; the
cities of Long Beach, Burbank, Glendale, Culver City, Vernon
and Upland; Continental Forge Co. and numerous other
companies and individuals. The case also includes a class of
more than 13 million California consumers, who paid excessive
gas and electric bills.

“After years of legal discovery, including the review of
millions of pages of documents, Sempra Energy and our
utility subsidiaries are confident of refuting the plaintiffs’
fictional theories and insupportable allegations,” said W.
Davis Smith, general counsel for the utilities, in a statement
Monday. “We also expect to prove that their monetary
claims — grossly inflated to attract media attention — are
baseless.” 

Smith said that Sempra plans to demonstrate that the
increase in gas prices during the crisis was caused by the
convergence of events over which it had no control, including
the impact of drought conditions in the Pacific Northwest
curtailing hydro-electric output combined with an
unseasonably hot summer followed by an unusually cold
winter, he said.

An interruption of supplies due to an explosion on El Paso’s
interstate natural gas pipeline serving California and an
unanticipated shutdown of a southern California nuclear plant
also constitute unusual events outside of Sempra’s control,
Smith said. These factors and others led to record use of gas-
fired power generation, he said.

In December 2003, the court approved a $1.6 billion
settlement of similar manipulation claims against Houston-
based El Paso Natural Gas. In September, the court denied
motions by Sempra to dismiss its case, which spurred the
company’s request for review by the California Court of Appeal.
The appellate court has yet to act upon its application for
review, it said in the 8-K filing.

“Neither the denials of summary judgment by the Superior
Court nor the denial of review by the Court of Appeal
constitutes a final judgment on the merits, and any Superior
Court final judgment on the merits would be subject to appeal
and non-discretionary review by the Court of Appeal,” 
Sempra said.

Calif. PUC limits customer exposure
from PG&E failure to send them bills

Pacific Gas and Electric residential customers will have
limited exposure to charges resulting from the utility’s failure to
send them a bill under a resolution approved by the California
Public Utilities Commission on Thursday.

The PUC said that it will decide in the future whether to
investigate if San Francisco-based PG&E needs to make refunds
to those customers who have been reporting gas and power
billing problems since 2000.

According to the resolution, PG&E did not bill some
customers for several months and then sent a single bill
covering all the previous months. Other customers claimed that
PG&E estimated their bill for several months and sent a back
bill charging the difference between their estimated usage and
their actual usage.

The resolution gives PG&E a 90-day window starting in
October by which they can catch up with their customer
billing. If the utility does not send a bill for three months, it
can still bill its customers for that period of time. But if it sends
a bill after that period, PG&E can only bill for three months
because the delay would be considered its billing error. It also
requires that when PG&E sends an estimated bill it must state
why it is making the estimation.

Data provided by PG&E to the PUC showed that the number of
delayed bills peaked in July 2003 when PG&E issued about 59,600
such bills. The number of estimated bills hit a peak of 179,400 in
January 2003. PG&E issues about 5.5 million bills each month.

The utility was required within 15 days to file a report
explaining the reasons for the large number of delayed bills and
estimated bills over the past five years and a plan for reducing the
number of these bills. PG&E’s report shall also contain its estimate
of the numbers of customers affected by delayed and estimated
bills and the associated dollar amounts from 2000 through 2004.

The PUC’s resolution is a “going forward” decision and does
not decide whether PG&E’s behavior requires opening an
investigation to consider refunds or bill adjustments as suggested
by The Utility Reform Network, a consumer advocacy group, said
Paul Clanon, PUC executive deputy director, at the meeting.

A PG&E spokeswoman on Thursday said the utility has
reduced to about 70,000 the number of customers impacted by
delayed or estimated bills. “A PUC investigation will provide
further opportunity for PG&E to show evidence that we
followed our [billing] tariff correctly,” she said.

The spokeswoman said 68,906 customers, or 1.32% of total
bills, had their bills being estimated as of November. Delayed
bills greater that 60 days are affecting 12,776 customers, or
0.23% of total bills, while bills greater than 90 days lower that
number to about 5,000 customers, she said.

A TURN spokeswoman said PG&E needs to be held
responsible for falsely billing its customers. “This has been
going on for years and customers have been harmed,” she said,
noting that some have lost service because they were unable to
pay their bills. She had no estimate of the potential
compensation PG&E would have to pay.
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PLANNING

Paducah Power System exploring options
after voting to cancel TVA contract

A Kentucky distributor of Tennessee Valley Authority power
that voted in December to terminate a 42-year relationship with
the federal utility is exploring several options, including
partnering with other companies to build a new coal-fired
generating unit in Ohio County, Ky.

Paducah Power System, a 160-MW load muni in McCracken
County, has had discussions with Big Rivers Electric about using
the co-op’s D.B. Wilson site along the Green River near Matanzas
for a new generating unit. Big Rivers built a 440-MW coal-fired
station, Wilson Unit 1, at the location in the mid-1980s.

David Clark, PPS general manager, said last week the muni
may partner with one or more companies to construct a new
coal unit at Wilson.

“We may drop a unit in there,” he said. “Big Rivers has an
under-utilized site.” 

According to Travis Housley, Big Rivers vice president of
system operations, Big Rivers has been talking to PPS. “They’re
talking to a lot of people,” he said. “Nothing is announced yet.”
Housley noted Big Rivers “has not made a secret of the fact that
would be a good site.” Indeed, the Henderson-based generation
and transmission co-op has said as much in filings with the
Kentucky Public Service Commission.

When Wilson was built, Big Rivers left room and
infrastructure for two additional units at the site. They were
never built. Wilson Unit 1’s approximately $760 million price
tag plunged Big Rivers into a financial abyss and the co-op
eventually filed for bankruptcy in the mid-1990s. Its general
manager at the time was indicted in a kickback/bribery scheme.
After emerging from Chapter 11 several years ago, Big Rivers’
financial health has improved.

Clark said PPS also is evaluating long-term power purchase
deals with Peabody Energy’s proposed 1,500-MW Thoroughbred
Energy Campus coal-fired generating project in Muhlenberg
County, Ky., and EnviroPower LLC’s twin 525-MW coal projects
in Knott County, Ky., and Franklin County, Ill.

There remains a chance PPS, which switched to TVA power
Dec. 31, 1962, after originally being owned and operated by
Kentucky Utilities, may continue to buy power from the federal
utility after their current contract terminates Dec. 21, 2009. PPS
has an approximately 160-MW load.

Clark said PPS hopes to decide on a final course of action
before the end of this year.

IP&L, others, investigating explosions
that rocked downtown Indianapolis

Indianapolis Power and Light personnel donned sleuthing
hats last week to get to the bottom — quite literally — of a
series of underground explosions that have rocked the city’s
downtown over the past two weeks, cutting power to hundreds

of offices, businesses and homes and injuring three people.
By the end of last week they had uncovered a few clues but

no solution to the mysterious Jan. 5 and 8 blasts, the last one so
powerful it inflicted extensive damage on a Bookland outlet on
Market Street.

In true Sherlock Holmes fashion, they trudged onwards,
mapping a plan to systematically inspect all of the
approximately 2,000 manholes in the utility’s downtown
network to determine if any damaged subterranean electrical
equipment might be the culprit. 

Meanwhile, the AES Corp. subsidiary dispatched crews to
patrol the downtown around the clock.

“We’ve been in about 960 manholes so far,” an IP&L
spokeswoman reported late in the week. “So far, we haven’t found
much. We did find four areas of cables that had minor damage to
the casing on the insulation, and we’ve made those repairs.”

Indianapolis officials, hoping to soothe the jangled nerves of
some residents fearful about coming downtown, expressed
confidence an answer eventually will be found.

As might be expected in the nation’s 11th-largest city,
downtown Indianapolis is busy most days with residents and
tourists at dozens of stores, boutiques, restaurants and bars. The
RCA Dome drew a crowd of more than 60,000 for an
Indianapolis Colts football playoff game last weekend. 

The latest blast hit just before noon Jan. 8, a Saturday,
forcing the evacuation of more than 1,000 people in the
Indiana Reporatory Theatre.

IP&L and the other investigators suspect a weather-related
link. The city has endured wild temperature extremes during
the past month and was buried in heavy snowfall in late
December. Then, the snow melted and persistent rain arrived.

Investigators are working on several theories, including that
freezing and thawing might have affected IP&L electrical cables
and that heavy rains might have short-circuited the utility’s
underground equipment, triggering the explosions.

The Indiana Utility Regulatory Commission is keeping close
tabs on the situation, an IURC spokeswoman said, but has not
yet opened an official inquiry.

MANAGEMENT

Ohio Consumers’ Counsel calls for ‘full
investigation’ into AEP power outages

Two winter storms in two weeks that threw hundreds of
thousands of American Electric Power customers out of power
in Ohio, some for more than a week, prompted a call last week
by the Ohio Consumers’ Counsel for a “full investigation” by
state regulators.

Janine Migden-Ostrander, the Consumers’ Counsel, claimed
AEP can do a better job of maintaining its
transmission/distribution lines.

“Customers pay for reliable service each month and deserve
to know if enough is being done to prevent both weather and
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non-weather related power outages,” she asserted.
She urged the Public Utilities Commission to hold local

hearings on the latest outages so AEP customers who were left in
the dark can contribute to the process. “Customers ... should be
part of a public process that looks into AEP’s policies and practices
for handling power outages. Our office supports a full and open
investigation and believes that better preventive maintenance
could have lessened the sheer number and length of the outages.” 

Hundreds of thousands of AEP customers lost power in a
Dec. 23 storm and more than 76,000 customers were without
electricity following the Jan. 6 storm. An AEP spokeswoman said
service had been restored to about “99%” of customers affected
by the latest outage by Jan. 12.

The spokeswoman added the Columbus, Ohio-based
company is confident its maintenance activities and restoration
efforts are “proper.” The company would cooperate with any
inquiry by the PUC.

“Obviously, the OCC is protecting the consumer and that’s
their job,” she added.

Migden-Ostrander recalled that the reliability of AEP’s
service also was at issue in 2003. Then, the PUC staff prepared
investigative reports about the company’s practices that detailed
violations of the commission’s electric service and safety
standards and recommended improvements by the Columbus,
Ohio-based company.

Over the OCC’s objections, a settlement was reached
between the commission and AEP that the OCC contends failed
to resolve key reliability problems disclosed in the reports.

The PUC did not indicate last week if it would approve the
OCC’s request.

RATES

Mass. utilities pan plan to pool solicitations
statewide, citing cross cost coverage

NSTAR and Northeast Utilities have told Massachusetts
regulators they want to continue to control their own power
solicitations, rather than pool their requests into statewide
proposals, as is done in Maine and New Jersey.

The utilities were responding to an investigation by the state
Dept. of Telecommunications and Energy on ways to smooth
the state’s March 1 transition to a more market-based rate
structure. At that time, the state will end discounted standard
offer rates and move customers onto more market-based utility
default service, unless they choose competitive supply. The DTE
is concerned how the transition, mandated under the state’s
restructuring law, will affect small customers, since few
competitive suppliers serve that market.

In recently filed comments, utilities said that issuing

statewide solicitations would result in cross-subsidization among
utilities, since some operate in capacity and energy-rich load
zones, while others are in constrained areas.

NU subsidiary Western Massachusetts Electric says that it
would take “strong exception” to covering costs for other utility
customers. If the state had one default service rate for all
utilities, WMECo’s customers would likely subsidize the higher
costs needed to serve northeast Massachusetts, designated by
ISO New England as one of the region’s most constrained areas.
A statewide proposal would only work if it sought distinct
blocks of power for each utility, but that would undermine any
possible benefits of pooling the proposals.

Boston-based NSTAR said that having a single statewide
price for default service would eliminate price signals for
infrastructure improvement in constrained zones because the
benefits of new investment would be unclear to customers.

Maine and New Jersey issue statewide solicitations because
of unique characteristics in their competitive markets that do
not exist in Massachusetts, NSTAR said. For example, in New
Jersey utilities continue to own their generation, so a statewide
solicitation averts any possible self-dealing. In Massachusetts
utilities have sold off their power plants.

Massachusetts utilities now issue bids for competitive power
semiannually, with the solicitations staggered among utilities so
that they are not all seeking power at the same time. The result
is that multiple companies seek supply from multiple sellers,
which NSTAR said creates a diversity of buyers and sellers that
enhances competition and reduces costs.

Unitil said that a statewide solicitation offers smaller
utilities, like its subsidiary Fitchburg Gas and Electric, certain
advantages since it would aggregate load and likely attract
more aggressive and creative bidding. However, Unitil also said
that managing a statewide solicitation could be cumbersome,
considering the broad range of customer class definitions
within utilities.

National Grid USA, which operates Massachusetts Electric
and Nantucket Electric, recommended that state regulators
consider solicitations based on load zones, which cut across
utility territories. Wholesale suppliers would bid to supply
the load in each zone, rather than supply the individual
utility. Retail customers in each load zone would pay the
same price for power, regardless of which utility delivered
their power.

It would be impossible to set up a zonal bidding system by
March 1, especially since it might require legislation, National
Grid said. But the utility urged the DTE to look into the idea for
the future.

Massachusetts regulators are considering possible changes in
default service because they expect most small customers to
move onto the service, rather than buy from competitive
suppliers. Large customers, on the other hand, have moved in
significant numbers on to competitive supply.



To Our Shareholders, Customers and Employees,

We are pleased and proud to announce the merger agreement between Exelon Corporation and Public
Service Enterprise Group (PSEG) to create the nation’s premier utility company, Exelon Electric & Gas,
following shareholder and regulatory approvals. With $79 billion in total assets upon completion of the
merger, we will serve 7 million electric and 2 million gas customers in Illinois, New Jersey and Pennsylvania.

This partnership makes great strategic sense for both our companies. We will increase value for our share-
holders, continue to improve our service to our customers, maintain our substantial presence in the cities
and communities we serve, and create opportunities for our employees.

We have a strong culture and a strong vision for our new company. It is underpinned by one main tenet – 
to live up to our commitments.

While a merger such as this always brings about change, our commitments to our key constituencies – 
shareholders, customers, communities and employees – remain steadfast.

• For our shareholders, improved efficiencies and a larger service footprint will result in greater 
earnings predictability. Stability and growth, while appearing to be contradictory terms, are exactly 
what our shareholders want from their investments. This merger offers both.

• For our customers, this combination will create an extraordinary utility system with enhanced safety,
reliability and efficiency. It will allow us to improve our operations by taking advantage of our 
individual strengths. Exelon is a leader in the nuclear generation business. PSEG brings a highly 
regarded expertise in transmission and distribution operations, as well as in retail auctions. Our 
customers expect and deserve the best performance. This merger will help us achieve that goal.

• For the communities we serve and the environment in which we work and live, we are absolutely 
committed to be a part of the social fabric. We will sustain our record of charitable and civic 
contributions, economic development and environmental stewardship.

• For our employees, a larger, stronger organization will offer a more secure employer and better 
opportunities for career development. Our employees' hard work and commitment to serving the 
public have enabled us to grow and we thank them.

This new company will bring new challenges and great responsibilities. If we meet all of our responsibilities
well enough, if we do the job well enough, we will give you the finest electric and gas company in the nation.
We stand united, strong and committed to making that vision come true.

John W. Rowe E. James Ferland
Exelon Chairman, President and CEO PSEG Chairman, President and CEO

This communication is not a solicitation of a proxy from any security holder of Exelon or PSEG.  Exelon intends to file with the Securities and Exchange Commission a registration statement that will
include a joint proxy statement/prospectus and other relevant documents to be mailed by Exelon and PSEG to their respective security holders in connection with the proposed merger of Exelon and
PSEG. WE URGE INVESTORS AND SECURITY HOLDERS TO READ THE JOINT PROXY STATEMENT/PROSPECTUS AND ANY OTHER RELEVANT DOCUMENTS WHEN THEY BECOME AVAILABLE,
BECAUSE THEY WILL CONTAIN IMPORTANT INFORMATION about Exelon, PSEG and the proposed merger.  Investors and security holders will be able to obtain these materials (when they are available)
and other documents filed with the SEC free of charge at the SEC's website, www.sec.gov.  In addition, a copy of the joint proxy statement/prospectus (when it becomes available) may be obtained
free of charge from Exelon Corporation, Investor Relations, 10 South Dearborn Street, P.O. Box 805398, Chicago, Illinois 60680-5398, or from Public Service Enterprise Group Incorporated, Investor Relations,
80 Park Plaza, P.O. Box 1171, Newark, New Jersey 07101-1171.  The respective directors and executive officers of Exelon and PSEG and other persons may be deemed to be participants in the solicitation of 
proxies in respect of the proposed transaction. Information regarding Exelon’s directors and executive officers is available in its proxy statement filed with the SEC by Exelon on March 12, 2004, and 
information regarding PSEG’s directors and executive officers is available in its proxy statement filed with the SEC by PSEG on March 10, 2004. Other information regarding the participants in the proxy
solicitation and a description of their direct and indirect interests, by security holdings or otherwise, will be contained in the joint proxy statement/prospectus and other relevant materials to be filed
with the SEC when they become available. This communication includes “forward-looking statements” within the meaning of the Private Securities Litigation Reform Act of 1995.  These forward-looking
statements include, for example, statements regarding benefits of the proposed merger, integration plans, and expected synergies, anticipated future financial and operating performance and results,
including estimates for growth.  There are a number of risks and uncertainties that could cause actual results to differ materially from the forward-looking statements made herein.  A discussion of some
of these risks and uncertainties is contained or referred to in the Current Report on Form 8-K filed with the SEC on December 20, 2004 by Exelon, and the Current Report on Form 8-K filed with the SEC by
PSEG on December 21, 2004. These risks, as well as other risks associated with the merger, will be more fully discussed in the joint proxy statement/prospectus that will be included in the Registration
Statement on Form S-4 that Exelon will file with the SEC in connection with the proposed merger. Readers are cautioned not to place undue reliance on these forward-looking statements, which speak only
as of the date of this communication.  Neither Exelon nor PSEG undertakes any obligation to publicly release any revision to its forward-looking statements to reflect events or circumstances after the date
of this communication. Additional factors that could cause PSEG’s and Exelon’s results to differ materially from those described in the forward-looking statements can be found in the 2003 Annual Reports
on Form 10-K, and Quarterly Reports on Form 10-Q for the quarterly period ended September 30, 2004, of PSEG and Exelon, as such reports may have been amended, each filed with the SEC and available
at the SEC’s website, www.sec.gov.
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